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Introduction

Virginia is projected to experience at least 1.5 feet of sea-level rise and a 3-foot storm
surge over the next 20-50 years, which will cause an increase in the frequency and severity
of flooding events, leading to extensive damage to property, infrastructure, and the
environment.! Poquoson, in particular, is extremely vulnerable to sea level rise due to
its 116 miles of shoreline and the fact that the entire locality lies 10 feet above sea level.?
Currently, however, floodplain management is based on historical, rather than projected,
data. To adequately defend against sea level rise, localities must take actions that account
for the increased rate of flooding that is expected to occur. In order to avoid a Dillon
Rule challenge,? it’s vital that local jurisdictions in Virginia have legal authority under the
existing state land use, planning, and zoning enabling legislation to design and implement
adaptive measures based on current and predicted climate change impacts, specifically
projected flooding levels associated with sea level rise.

Despite this Dillon Rule concern, Virginia courts almost always uphold land use
regulations and find that localities have acted within their authority, unless a statute
specifically describes the limits of the authority and the locality has clearly exceeded
an express limit.* In planning for future sea level rise, local governments will simply be
considering future flood risks to inform how they exercise the zoning and planning powers
they already have. Moreover, accounting for sea level rise involves consideration of criteria
specifically authorized by the statute, such as the future needs of the community, safety
of people and property, and the conservation of natural resources.” Sea level rise and
increased flooding will inundate coastal lands, causing extensive damage to infrastructure
and natural resources. Therefore, the following is applicable to the city of Poquoson:

* The Virginia Code grants local governments’ broad authority to consider flood
risks when planning and zoning. Localities are urged to consider the “future
requirements of the community” and the “conservation of natural resources”
when drawing zoning ordinances.®

* Sea level rise will increase flooding, storm surge, and erosion, so considering
future projections of sea level rise when exercising zoning powers is consistent
with the legislature’s intent to “promot[e] the health, safety, [and] general welfare
of the public.””

* Poquoson is likely to meet substantive due process requirements as long as it
advances evidence establishing a reasonable relationship between the zoning
ordinance and a legitimate state interest--such as protection from flood impacts.

* Poquoson will be able to use its existing land use powers to implement adaptive
measures to protect itself against the harmful effects of sea level rise that are
consistent with the purposes and criteria enumerated by statute.

Background: How Virginia Localities Currently Regulate the Use and
Development of Land and Floodplains

The Virginia General Assembly has delegated broad authority to local governments
to establish comprehensive plans and zoning ordinances in order to guide the use
and development of their land.® A locality creates a Comprehensive Plan to provide
a general “blueprint” for future community growth and development, which is



then implemented through zoning ordinances.” Through these ordinances, local
governments divide the community into districts (or zones) and then specify the
particular uses and development patterns that are permitted in each district.'’

Local governments are also authorized to regulate development in floodplains in
order to comply with the National Flood Insurance Program. Under this program,
local governments must adopt and enforce floodplain management ordinances to
reduce future flood risks to new construction in Special Flood Hazard Areas'" in order
to qualify their community for federal flood insurance.'”” However, localities may
impose more stringent regulations if they wish."

Federal Emergency Management Agency (FEMA) identifies flood hazard areas
throughout the U.S. on Flood Insurance Rate Maps using bistorical data, however,
and thus, they do not consider the increased frequency and extent of future flooding,
storm surge, and erosion that will affect Virginia in the coming years.” Therefore,
current floodplain-regulation requirements in Poquoson do not accurately account
for the increased flooding the community is likely to face as sea levels rise, especially
considering the fact that 90 percent of Poquoson—including 100 percent of its
critical facilities--lies within the 100-year floodplain."”

How Poquoson Currently Regulates the Use and Development of Land

Poquoson’s  Comprehensive  Plan  acknowledges  climate  change and
encourages development that protects wetlands, controls erosion, elevates
buildings and homes, and monitors sea level rise.'® Poquoson has already
implemented several ordinances relating to sea level rise adaptation and
planning. The table below describes some of these selected ordinances:

Ordinance | ¢ 4. gection Function

Number

Environmental Management Area overlay district regulations;

1187 H4-Tto 15 Chesapeake Bay Act compliance

1051 11.5-1t0 8 Floodplain Management zoning overlay district regulations

Wetlands zoning ordinance regulating wetland development, per-

1099; 1265 34-151 to 181 >
mitting process

1120 34-71 to 78 Erosion and sediment control plans required for land disturbing

activities

1408 4231 to 33 Speua! Flood Hazard Area permitting requirements and creation
authority

1408 42-71 10 76 Freeboard, construction, certification, and anchoring requirements
for new /rebuilt homes

1408 42-101 t0 108 Building and coastal protection regulations for new development in

certain flood zones




The Dillon Rule: Does it Pose a Problem to Local Action Concerning
Future Projections of Sea Level Rise?

A. The Dillon Rule

Virginia is a Dillon Rule state--as opposed to a Home Rule state'”—which means that
its localities and governing bodies can only take action where they have been delegated
authority to do so by the Virginia Assembly.”® In order to implement adaptation
policies based on sea level rise, such as zoning, raising homes, tax incentives, or
mandatory setbacks, local authorities must have enabling statutes authorizing their
actions. Attempts to change development patterns through measures such as these
may be limited by the Dillon Rule. Therefore, it’s important that this issue be resolved
in order for Virginia’s localities to adequately address sea level rise.

A Dillon Rule analysis has two steps: first, it must be determined “whether the
locality is enabled under any State law.”" This means that local governments may
only exercise those powers that are either: (1) expressly granted by the legislature,
(2) implied from an express grant, or (3) are essential in exercising those expressly
granted powers.”” One question that may arise is the level of specificity required in the
enabling authority: must it enable the specific activity in question or is a general power
to regulate land use sufficient??! At least in some circumstances, the Virginia Supreme
Court has stated that “specificity is not necessary even under the Dillon Rule.”* If
a power is not expressly granted, it can be implied from the express powers granted
by the statute.” Questions of implied authority are analyzed by looking to legislative
intent, which is “determined from the plain meaning of the words used.”*

The second step in a Dillon Rule analysis involves considering whether, when
exercising its authority, the locality chose a method that is consistent with the statutory
authorization.” If the enabling authority specifies the manner in which the authority
is to be exercised, a locality may not use a different method than the one specified.?
The Virginia General Assembly has identified the manner in which a locality may
exercise its zoning power with great specificity in a number of statutes, including the
following:

Code Section Provision

VA. Copkt § 15.2-2286.1 Clustering single-family dwellings
VA. Cope § 15.2-2296 et seq Conditional zoning (proffers)

VA. Copk § 15.2-2305 Affordable housing programs

VA. Copt § 15.2-2316 Transfer development rights

VA. CopE § 15.2-2241-2242 Subdivision housing

Therefore, it’s important that a locality pay close attention to these specific
methods of implementation when enacting its ordinances. If it exercises powers
outside its delegated authority, it can be sued for violating the Dillon Rule, causing
courts to invalidate its actions.”



Conversely, when the legislature has granted authority, but has not specified
a method for implementing that power, localities have discretion to choose any
reasonable method that is consistent with the statute’s purpose.”® An example of state-
enabling authority that is silent as to the method in which a locality can execute its
granted power is Va. Code § 15.2-2280 concerning zoning ordinances. This statute
broadly enables localities to “regulate, restrict, permit, prohibit, and determine” the
use of land and structures, leaving the choice of implementation up to the locality, as
long as the method chosen is reasonable.”

B. The Delegations of Authority to Local Governments, Including Poquoson, to
Regulate Land Use

Virginia localities already have specific authority to construct dams, levees, and seawalls
for the purpose of preventing flooding or tidal erosion.”*® Structural adaptation
measures such as these are expensive to build and maintain, however, and can also
cause damage to neighboring properties and the environment by eroding beaches and
inundating wetlands. Nonstructural measures, on the other hand, such as regulating
land use, may be more valuable for local governments to use when adapting to sea-
level rise.

Virginia’s localities have sufficient enabling authority to revise land use regulations
to account for both present and future projections of sea level rise so that the Dillon
Rule should not be a barrier to implementing most adaptation measures. The
following chart lists statutes that provide the legal authority for local governments to
enact regulations related to problems caused by sea level rise:

Statutory Authority Description

VA. Copk § 15.2-970(A) Construction of dams, levees, seawalls, etc.

Comprehensive plan to be prepared and adopted; scope

VA. CopE § 15.2-2223
and purpose

VA. Cope § 15.2-2283 Purpose of zoning ordinances

Matters to be considered in drawing and applying zoning

Wi Coinle 5 1322088 ordinances and districts

VA. Cope § 15.2-2280 Zoning ordinances generally, including flood plains
VA. CopE § 15.2-2286(A)(7) Amending/Repealing Zoning Ordinances and Maps

Some of these delegations of authority include:

* In formulating comprehensive plans, local governments should consider “surveys
and studies of the existing conditions and #rends of growth and of the probable fisure
requirements of [the] territory.”' Plans may also designate areas for “conservation; ...
recreation; ...flood plain and drainage; and other areas.”

* Local governments may zone for the “general purpose of promoting the health, safety
or general welfare of the public.”® In addition, ordinances should be designed to
consider the following purposes: “to facilitate the creation of a convenient, attractive



and harmonious community”; “to protect against ... the loss of life, health or property
from ... flood ... or other dangers”; and “to provide for the preservation of ... lands
of significance for the protection of the natural environment.”**

* When creating zoning ordinances, local governments may consider “the current and
future requirements of the community ..., the conservation of natural resources, the
preservation of flood plains, ... and the conservation of properties and their values
and the encouragement of the most appropriate use of land throughout the locality.®

* Within each district, local governments can regulate the use and development of land
and may specifically regulate the development in floodplains.*®

* Authorizing that, “whenever the public necessity, convenience, general welfare, or good
zoning practice requires, the governing body may by ordinance amend, supplement,
or change the regulations, district boundaries, or classifications of property.”?’

Consequently, local governments have explicit authority to zone and plan for
flooding--one of the major effects of sea level rise—as the Virginia Code grants local
governments broad authority to consider flood risks when planning and zoning.
Localities are urged to consider the “future requirements of the community” and the
“conservation of natural resources” when drawing zoning ordinances. Sea level rise
will increase flooding, storm surge, and erosion, so considering future projections of
sea level rise when exercising zoning powers is consistent with the legislature’s intent
to “promote the health, safety, [and] general welfare of the public.”

Moreover, the Virginia General Assembly has recognized the state interest in
flood control and “the management of flood-prone areas in a manner which prevents
injuries to persons, damage to property and pollution of state waters. .. and supports
and encourages those measures which prevent, mitigate and alleviate the effects of
stormwater surges and flooding.”* The inclusion of the word “prevent” indicates
a clear legislative intent for localities to consider future flood risks in their flood
management programs.

Additionally, the Code does not describe the method in which flood risks should
be calculated; flood plains are simply defined as “those areas ... which are likely
to be covered by floodwaters” and flood hazard areas are those areas susceptible to
flooding.** Thus, according to the second step of the Dillon Rule, localities can choose
any reasonable method for assessing flood risks, as long as the method is consistent
with the statute’s purpose of reducing the harmful effects of flooding. Accounting
for future risks of sea level rise fulfills the statutory purposes to consider the future
needs of the community,*' protect people and property from damage or harm,* and
conserve natural resources.®?

C. Virginia Courts Generally Defer to Localities When Applying the Dillon Rule

Virginia localities, particularly Poquoson, may fear that the Dillon Rule limits
their ability to prepare for the harmful effects of sea level rise. In practice, however,
“Virginias courts are generally deferential to localities when they regulate land use
to protect the public health, safety, and welfare.”** The Supreme Court of Virginia
has been reluctant to constrain localities in their regulation of land use® and have



described the authority delegated to localities in Virginia Code § 15.2-2280, the
general zoning provision, as “broad authority.”* According to one study, “Virginia
courts have only struck down land use ordinances when localities have either implied
a power? or used a criterion not authorized by the statute.”®® As has already been
discussed, implementing adaption measures in anticipation of sea level rise would be
within the powers and criteria delegated by statute.”’ Therefore, although there is no
explicit instruction from the legislature to mitigate the impacts of sea level rise, the
Dillon Rule is unlikely to prohibit localities such as Poquoson from implementing
adaptive measures.

Localities’ consideration of sea level rise in their zoning ordinances may still
be challenged by opponents citing case law in which Virginia courts have found a
Dillon Rule violation. Opponents might argue that preparing for sea level rise was
not considered by the state legislature when flood plain provisions were enacted, and
so therefore, state legislatures cannot regulate according to predicted flood risks. In
Commonwealth v. County Board of Arlington, for example, the Virginia Supreme Court
held that the county exceeded its delegated power to supervise schools by entering
into collective bargaining agreements with labor organizations. This case, however,
involved a provision of benefits that was not part of the legislature’s consideration
when it delegated power to supervise schools, whereas updating flood regulations is an
exercise of a locality’s police power.’! Additionally, the county tried to imply a power
not traditionally granted to it, whereas mitigating the effects of sea level rise involves
exercising traditional land use powers.

It also appears that the Virginia Supreme Court would allow a locality to
implement regulations based on future flood risks associated with sea level rise.
In Board of Supervisors of Fairfax County v. Robertson, the Court upheld a county
zoning regulation that required a 200 foot setback, based on projected noise and
traffic increases.” The residential home builder who applied to be exempt from this
setback requirement argued that the county’s denial of their application was “arbitrary,
capricious, and unreasonable”.”® The court disagreed, stating that the county presented
sufficient evidence, including projected noise and traffic levels, which would make the
denial of the application reasonable and within their authority.”

There may also be a Dillon Rule issue when a statute provides with great specificity
the manner in which the power must be exercised. For example, in Sinclair v. New
Cingular Wireless, the Albemarle County zoning ordinance authorized the planning
commission to approve “critical slopes waivers.” The Virginia Supreme Court
concluded that the broad authority granted in Va. Code § 15.2-2280 did not allow
the board of supervisors to delegate a legislative function, such as the approval of
critical slope waivers, to the planning commission. The General Assembly, does allow
a board of supervisors to delegate certain legislative functions, but only if specified
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by statue.’ For example, a board of supervisors is authorized to delegate approval of

zoning modifications to a zoning administrator in Va. Code § 15.2-2286(A)(4).”

Similarly, in Board of Supervisors of Augusta County v. Countryside Investment Co.,
the court invalidated a subdivision ordinance establishing the lot size and floor space
of parcels that was not based on the enabling authority in Virginia Code § 15.2-2241
or 15.2-2242 for violating the Dillon Rule.”® The subdivision enabling authority,
however, in those provisions provides with great specificity the powers granted to a



board of supervisors under the Virginia Land Subdivision and Development Act,”
as opposed to Va. Code 15.2-2280, which grants localities broad authority in the
regulation of land.

When an enabling statute states with specificity the criteria to be considered, a
locality must be sure that it does not enact ordinances that are more expansive than
the enumerated requirements stated in the statute. For example, in Marble Technologies
v. City of Hampton, the city’s zoning ordinance used criteria established by the federal
government for designating areas as resource protection areas under the Chesapeake
Bay Preservation Act.”” The issue was whether the city was authorized to use this
federal criterion under the state enabling authority even though Va. Code § § 10.1-
2200(A)(ii) and 10.1-2109 required that localities use the criteria established by the
State.®! The court concluded that the city “lacked express or implied authority to
consider” federal criterion and therefore exceeded its authority under the Act.®* This
should not pose a problem for Poquoson when enacting ordinances related to sea level
rise, however, since the state has not yet established a criterion for sea level rise. It is
therefore unlikely that a court would prohibit a local government from regulating for
the increased risk of flooding posed by sea level rise.

Supporting Zoning Changes with Sufficient Evidence

When updating zoning ordinances to account for anticipated projections of sea
level rise, local governments must ensure that the ordinance does “not arbitrarily or
capriciously deprive a person of the legitimate use of his or her property,”® or else
they may violate a person’s substantive due process rights. In the context of land use,
substantive due process does not forbid reasonable regulation of the use of private
property, but instead ensures “fairness in the scope and implementation of the zoning
regulation."® Localities must justify their regulations with a legitimate governmental
interest.

Courts presume that land use regulations are valid. Because of its narrow scope,
it is very difficult to maintain a substantive due process claim.® Its protection covers
only an action that is “so arbitrary and irrational, so unjustified by any circumstance or
governmental interest, as to be literally incapable of avoidance by any pre-deprivation
procedural protections or by any post-deprivation state remedies.”®® Substantive due
process claims are decided under higher standards than procedural due process, and
are thus, more difficult to prove.

If challenged on substantive due process grounds, however, localities must show
evidence that the more stringent zoning regulations will protect the health and
welfare of the community from the dangers of floods.”” It is unclear what type of
evidence is specifically needed to justify floodplain regulations: possible types could
include professional opinion, findings that the regulation protects public safety, that it

conserves resources, or is based on newly discovered environmental hazards or climate
data.®®

Climate data may be challenged in court as being unreliable or uncertain. In order
to successfully rely on this data and ensure compliance, localities should “confirm that
their zoning regulations and zoning decisions advance at least one of the purposes
of zoning in Va. Code § 15.2-2283 and are supported by at least one of the relevant
factual considerations in § 15.2-2284, including, in particular, the comprehensive



plan.”® Poquoson is likely to meet substantive due process requirements as long as it
advances evidence establishing a reasonable relationship between the zoning ordinance
and a legitimate state interest--such as protection from flood impacts.

Specific Land Use Tools that Poquoson Could Use to Adapt to Sea
Level Rise

Poquoson has numerous land use tools at its disposal to mitigate flood risks from
sea level rise, including setbacks, transfer development rights, tax incentives, and
condemnation; some of which have already been implemented through ordinances

Land Use Tool Statutory Authority

Va. Copk § 15.2-2279: “regulate the building of houses in
the locality, including... minimum setbacks”

Setbacks The Chesapeake Bay Preservation Act: requires develop-
- Establish a minimum distance | ment adjacent to the Bay to include a 100 foot buffer from
development must be from a the edge of wetlands, shores, or streams. Va. Code 10.2-
flood hazard boundary 2100, et seq.

- Poquoson is complying with CBPA in Code of Ordi-
nances, sec. 11.4-1 to 4-15.

Transfer Development Rights
- Localities may designate areas
as “sending” and “receiving”
zones, where property owners in | Va. Cobe § 15.2-2316.1: “Any locality... may...establish...
sending zones can sell develop- [ standards for the transfer of development rights...”
ment credits to property owners
in receiving zones

Nonconforming Use Provisions
- Require buildings in floodplain

to come into compliance with Poquoson Ordinance Number 1187, sec. 11.4-1 to 15
standards

Down Zoning VA. Copk § 15.2-2286

Condemnation VA. CoDE § 15.2-2284

Use value assessments VA. Copk § 58.1-3230.
- Wetlands tax exemptions VA. CoDk § 58.1-3666.

VA. CopEt § 15.2-2286(11): “A zoning ordinance may
include...provisions for allowing the locality to enter into a

- Voluntary agreements voluntary agreement with a landowner that would result in
the downzoning of [his] ...property in exchange for a tax
credit”

VA. Cope § 15.2-2316.2(C)(3): “A locality may in its ordi-
nance for the owner of such development rights to make
application to the locality for a real estate tax abatement
for a period of 25 years.”

- Rolling Easements VA. Cope ANN. § 15.2-1800

- TDR tax credits

10



Conclusion

There are many sources of legal authority that enable localities to update their
comprehensive plans and zoning ordinances to consider the current and future effects of
sea level rise. Sea level rise will causes tremendous damage to buildings, homes, and other
city infrastructure, as well as destroy natural resources that provide numerous “ecological,
recreational, and economic benefits.””® Using land use powers to mitigate these impacts
is consistent with the goals and criteria articulated by the Virginia Code, especially since
the Virginia General Assembly has recognized the threat of sea level rise and supports
measures that prevent or mitigate its impacts. Therefore, the Dillon Rule will not pose a
problem to Poquoson in its adaptation to sea level rise.
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