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Is it Reasonable to Expect Government 
Intervention to Solve the Housing Crisis?

• Is asking the free market to solve the housing 
crisis like asking a fox to solve the egg shortage?

•Or, is hoping that the government will solve the 
housing crisis with more government like hoping 
that an axe-murderer will solve the murder 
crisis?



A few statistics …. homelessness
• In January 2019 there were, nationwide

• 567,715 “homeless,” of those, roughly the population of Albuquerque. These 
are the people that live on other people’s couches, shelters, or vehicles.

• 211,293 were “unsheltered.” These are the people on the streets. That’s 
roughly the population of Birmingham or Des Moines.

• In major western cities and states, homeless has been increasing in 
double-digits per year for the past several years

• 2.7% nationally
• 16.4% in California
• 27% in New Mexico

• Roughly 25% of the unsheltered are mentally ill



California statistics

• 151,278 total homeless in California, in increase of 21,306 
from 2018
• That’s a bit less than the entire City of Hollywood

• Of these, 108,432 were “unsheltered.”
• That’s roughly the population of Inglewood or Boulder

• But each one of these numbers represents an 
individual 



New York Times







Affordable housing is unavailable to many

• An increasing percentage of family income goes towards 
housing – either as mortgages and taxes, or rents

• Over half California renters pay > 30% of income on rent
• That’s 9.5 million Californians living in “cost-burdened” 

households
• Since 2011, the median value of a home has increased 80%, 

to $544,900





California shortages

• The state is short 1.4 million housing units
• There is a need to build 200,000 year, but
• In a good year, we build half that number
• Almost 42% of Californians are “cost-burdened”
• CA has dropped from #7 to #37 in building permits per capita 

from 1986



Construction shortfall ....

• Nationally, we need nearly a million newly built housing 
units a year just to make up for natural losses (fire, decay, 
etc.)

• To meet new population demands, we need another million 
units per year

• Yet, we’re building half that number 
• “The paradox of strong demand, strong prices, positive 

demographics but weak construction”
• (New Democratic Coalition Housing Task Force)



But there is a public disconnect problem ...

• In a 2018 L.A. Times poll, only 13% of eligible voters 
surveyed blamed the housing crisis on “too little 
homebuilding.”

• Twice that number saw it as a lack of public funding or 
a lack of rent control





Do Governmentment Policies Help or Hurt 
the Supply of Affordable Housing?

• Zoning, especially Exclusionary Zoning
• “Inclusionary Zoning”
• Eminent domain
• Environmental and Land Use Permitting
• Rent Control



ZONING

• Has zoning made the cities and suburbs more livable?
• Or has zoning has caused both a decrease in 

neighborhood diversity and an increase in prices for 
everyone?



Government zoning policies & discrimination

• Overt racial zoning was outlawed in 1917 in Buchanan v 
Warley

• “An ordinance to prevent conflict and ill-feeling between the 
white and colored races in the city of Louisville, and to 
preserve the public peace and promote the general welfare, 
by making reasonable provisions requiring, as far as 
practicable, the use of separate blocks, for residences, places 
of abode, and places of assembly by white and colored 
people respectively.”



Buchanan v. Warley (1917)
• “Property is more than the mere thing which a person owns. It 

is elementary that it includes the right to acquire, use, and 
dispose of it. The Constitution protects these essential 
attributes of property.”

• “We think this attempt to prevent the alienation of the 
property in question to a person of color was not a legitimate 
exercise of the police power of the state, and is in direct 
violation of the fundamental law enacted in the Fourteenth 
Amendment of the Constitution preventing state interference 
with property rights except by due process of law.”



Racial zoning replaced by economic zoning ...

• “the development of detached house sections is greatly 
retarded by the coming of apartment houses, which has 
sometimes resulted in destroying the entire section for 
private house purposes; that in such sections very often the 
apartment house is a mere parasite constructed in order to 
take advantage of the open spaces and attractive 
surroundings created by the residential character of the 
district.”

Village of Euclid, Ohio v. Ambler Realty Co., (1926)



Euclid at the Supreme Court

• “A nuisance may be merely a right thing in the wrong 
place, like a pig in the parlor instead of the 
barnyard. If the validity of the legislative classification 
for zoning purposes be fairly debatable, the legislative 
judgment must be allowed to control.”

• Who are the parasites? 
• Who are the pigs in the parlor?



Euclid in the District Court – motivations: 
nuisance abatement or something else?

• “the true object of the ordinance in question is 
to place all the property in an undeveloped area of 16 
square miles in a strait-jacket. ... the result to be 
accomplished is to classify the population and 
segregate them according to their income or situation 
in life.”
• Ambler Realty Co. v. Vill. of Euclid, Ohio, (N.D. Ohio 1924)



Euclid at the trial court, citing Warley
• “And it is equally apparent that the next step in the exercise 

of this police power would be to apply similar restrictions for 
the purpose of segregating in like manner various groups of 
newly arrived immigrants. The blighting of property values 
and the congesting of population, whenever the colored or 
certain foreign races invade a residential section, are so well 
known as to be within the judicial cognizance.”

• Ambler Realty Co. v. Vill. of Euclid, Ohio, (N.D. Ohio 1924)



The lower court, citing Warley, describes what 
would happen if the zoning were upheld ...

• “And no gift of second sight is required to foresee 
that if this Kentucky statute [in Buchanan] had been 
sustained, its provisions would have spread from city 
to city throughout the length and breadth of the 
land.”
• Ambler Realty Co. v. Vill. of Euclid, Ohio, (N.D. Ohio 1924)



Euclid, in fact, was sustained ...

• Euclidean zoning has gone far beyond separating commercial 
uses from residential uses

• But separates one type of residential use from the other 
more “parasitic” uses

• With Euclid and its progeny, there is a clear exclusionary 
element – where those to be excluded were (and are) 
immigrants and minority populations



Zoning



Rothstein in The Color of Law

• “Racial segregation in housing was not merely a project of 
southerners in the former slaveholding Confederacy. It was a 
nationwide project of the federal government in the 
twentieth century ... Scores of racially explicit laws, 
regulations, and government practices combined to create a 
nationwide system of urban ghettos, surrounded by white 
neighborhoods.”



Restrictive Covenants and Sundown Laws

• Racially restrictive covenants abounded after Buchanan 
• Corrigan v. Buckley 271 U.S. 323 (1926) upheld their lawfulness
• Forced evictions sometimes resulted
• It was not until Shelley v. Kraemer in 1948 that these became 

unenforceable
• “Sundown laws” forced minorities working in white neighborhoods 

to leave by sundown
• “Sundown Laws” James W. Loewen, Sundown Towns: A Hidden 

Dimension of American Racism (New York: Simon and Schuster, 2005)



• opposed housing programs designed “to inject black families 
into a white neighborhood just to create some sort of 
integration.” 

• “I have nothing against a community that is made up of 
people who are Polish, or who are Czechoslovakians, or who 
are French Canadians or who are blacks trying to maintain 
the ethnic purity of their neighborhoods. This is a natural 
inclination.”

• Jimmy Carter, 1976



• “I am afraid that Jimmy Carter's ill-advised "ethnic purity" 
remarks will not destroy his campaign, as did the public 
crying for Muskie or the "brainwashing" for Romney. A 
significant, albeit sad, majority of the American public has 
not yet lost its sympathy for racism.”

• James Burling, Time, May 10, 1976 at 4



Supreme Court on economic vs 
racial land-use decision-making

• Village of Belle Terre v. Boraas, 1974. Upheld restrictions on 
occupancy of one-family dwellings to traditional families. “A 
quiet place where yards are wide, people few, and motor 
vehicles restricted are legitimate guidelines in a land-use 
project addressed to family needs.”

• James v. Valtierra, 1971. Upheld state constitutional 
provision requiring a public referendum approval of low-rent 
public housing projects. It was purportedly an economic, not 
racial regulation.



More on the Supreme Court’s 
record on housing restrictions

• Moore v. City of East Cleveland, 1977. Struck down restrictions on 
related family members after prosecuting 63 year-old grandmother 
having two of her sons and two of her grandchildren, one from each 
son, live with her in her home. (“black citizens, like generations of 
white immigrants before them, have been victims of economic and 
other disadvantages that would worsen if they were compelled to 
abandon extended, for nuclear, living patterns.” (Brennan, J. 
concurring.)

• Village of Arlington Heights v. Metropolitan Housing Comm’n, 1977. 
Rejection of multi-family housing project with disparate impact on 
minorities not unconstitutional because of lack of proof of 
discriminatory intent.



Irrational prejudice

• City of Cleburne, Texas v. Cleburne Living Center, 1985. 
Ordinance prohibiting group homes for people who were 
then called “mentally retarded” violated equal protection 
clause because it was based on irrational prejudice



Exclusionary Zoning and Mount Laurel

• “the effect of Mount Laurel's land use regulation has been to 
prevent various categories of persons from living in the 
township because of the limited extent of their income and 
resources. In this connection, we accept the representation 
of the municipality's counsel at oral argument that the 
regulatory scheme was not adopted with any desire or intent 
to exclude prospective residents on the obviously illegal 
bases of race, origin or believed social incompatibility.”

S. Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp., 67 N.J. 151, 159, 
336 A.2d 713, 717 (1975)



It’s all about the tax base?

• “Almost every one acts solely in its own selfish and parochial 
interest and in effect builds a wall around itself to keep out 
those people or entities not adding favorably to the tax 
base.”

S. Burlington Cty. N.A.A.C.P. v. Mount Laurel Twp., 67 N.J. 151, 171, 
336 A.2d 713, 723 (1975)



Almost a decade later ....

• “After all this time, Mount Laurel remains afflicted with a 
blatantly exclusionary ordinance.... Papered over with 
studies, rationalized by hired experts, the ordinance at its 
core is true to nothing but Mount Laurel’s determination to 
exclude the poor.” (Mt. Laurel II, NJ Supreme Court)

• “That's pretty harsh,'' Mayor Andrew R. August said. 
''Nobody ever sat down and said we should be exclusionary 
to any group of people. We'd just like to see our town 
develop in a nice way. We should have the right to run our 
own town.” (NYTimes, Jan. 22, 1983)



Zoning and housing costs

• Not only does zoning often deliberately exclude the poor, it 
also raises prices for everyone else

• Economist Joseph Gyourko of the Wharton School 
estimates that excessive zoning has pushed real house prices 
a staggering 56 percent above real construction costs.114

• Joseph Gyourko and Raven Molloy, “Regulation and Housing Supply,” NBER 
Working Paper no. 20536, October 2014, www.nber.org/papers/w20536.



Center for Real Estate and 
Urban Economics (1988)

• “The [San Diego growth caps] will have significant housing 
and income impacts on some segments of the population 
without resolving the county’s very serious problems of 
traffic congestion and infrastructure constraints”

• Cynthia Kroll et al, Assessing the Impacts of Residential Growth Caps—The 
San Diego Experience



Center for Real Estate and Urban Economics

• “Land-use and environmental regulations can have 
important impacts on almost every component of housing 
costs ....

• “Growth moratoria and growth control plans have raised 
prices between 18-28% in those San Francisco communities 
where they are present”

• Lawrence Katz and Kenneth T. Rosen, The Effects of Land-Use Controls on 
Housing Prices (1980)



Advisory Commission on Regulatory 
Barriers to Affordable Housing (1991)

• “In the past 24 years, no fewer than 10 federally sponsored 
commissions, studies or task forces have examined the 
problem ....

• “The regulatory environment has if anything become a greater 
deterrent to affordable housing, regulatory barriers have 
become clearly more complex , and apparently more 
prevalent....

• “Millions of Americans are being priced out of buying or 
renting the kind of housing they otherwise could afford were 
it not for a web of government regulations.”



Center for Urban Land Economics Research

• “Our results suggest that regulation raises housing rents and 
values and lowers homeownership rates.”

• Stephen Malpezzi, Housing Prices, Externalities, and Regulation in the U.S. 
Metropolitan Areas (1996)



Minimum lot sizes and affordability

• “each extra acre of minimum lot size decreases new 
construction by roughly 40 percent and increases housing 
prices by roughly 10 percent.”

• Edward L. Glaeser and Bryce A. Ward, “The Causes and Consequences of Land 
Use Regulation: Evidence from Greater Boston,” NBER Working Paper 12601, 
October 2006, cited in Benjamin Harney, “The Economics of Exclusionary 
Zoning and Affordable Housing,” 38 Stetson Law Review 459. (2009)



Glaeser and Gyourko on zoning 
strictness and affordable housing

• America is not facing a nationwide affordable housing crisis. 
In most of the country, home prices appear to be fairly close 
to physical costs of construction. ... Only in particular areas ... 
Do housing prices diverge substantially from the costs of new 
construction.

• Zoning, and other land use controls, are more responsible for 
high prices where we see them.... Measures of zoning 
strictness are highly correlated with high prices.



Bernard Siegan: Land Use 
without Zoning
• In comparison of regulated Dallas with 

unzoned Houston, Professor Siegan finds:
• Land use patterns essentially the same 
• Houston achieved similar results from 

market forces and voluntary agreements
• Housing costs significantly lower in 

Houston
• Houston voters, led by minority voters, have 

consistently rejected proposals to institute 
zoning



Obama White House report

• “Local policies acting as barriers to housing supply include 
land use restrictions that make developable land much more 
costly than it is inherently, zoning restrictions, off-street 
parking requirements, arbitrary or antiquated preservation 
regulations, residential conversion restrictions, and 
unnecessarily slow permitting processes.”

• White House, Housing Development Toolkit, September 2016 



President Obama

• "We can work together to break down rules that stand in the 
way of building new housing and that keep families from 
moving to growing, dynamic cities." 

• President Obama, remarks to the U.S. Conference of Mayors, January 21, 
2016 



President Trump

• “It shall be the policy of my Administration to work with Federal, 
State, local, tribal, and private sector leaders to address, reduce, and 
remove the multitude of overly burdensome regulatory barriers that 
artificially raise the cost of housing development and help to cause 
the lack of housing supply. Increasing the supply of housing by 
removing overly burdensome regulatory barriers will reduce housing 
costs, boost economic growth, and provide more Americans with 
opportunities for economic mobility.”

• Executive Order, June 25, 2019



Do Environmental and Land Use Policies
Make for a Better Housing Supply?

• New development is often held hostage to litigation inspired by 
NIMBYism or other ulterior motives 

• e.g. neighborhood amenities
• Union concessions
• Desire for free open space (masking as environmental concerns)



Permit delays and lack of recourse

• "California has always been notorious 
for being the first jurisdiction to sustain 
extreme municipal regulations. 
Practitioners in other states have joked 
about why a developer would sue a 
California community when it would 
cost a lot less and save much time if he 
simply slit his throat.”

• Babcock and Sieman, The Zoning Game 
Revisited, 1985



Does eminent domain help?

• One government solution over the years to slum and 
substandard housing has been the aggressive use of eminent 
domain

• But does it help housing?



Berman v. Parker

“We do not sit to determine whether a particular housing project is or 
is not desirable. The concept of the public welfare is broad and 
inclusive . . . . The values it represents are spiritual as well as physical, 
aesthetic as well as monetary. It is within the power of the legislature 
to determine that the community should be beautiful as well as 
healthy, spacious as well as clean, well-balanced as well as carefully 
patrolled.” 
-- Justice Douglas, 1954



Berman

• The redevelopment was touted as replacing the slums and 
tenements of the racially mixed neighborhood with new 
homes.

• Over 4,000 residents were displaced. 97% of them were 
black.

• 3600 affordable housing units were supposed to have been 
built

• They weren’t. Of the 5,900 new units built, 300 were 
affordable



Legacy of Berman

• “that of the families displaced by the urban renewal rush 
caused by Berman between 1949 and 1963, sixty-three 
percent were racial minorities.” 

• Justice Thomas dissenting in Kelo



Blight and the poor

• “[b]light was a facially neutral term infused with racial and 
ethnic prejudice” – Wendell Pritchett



Poletown before



The Razing of Poletown



Chavez 
Ravine 
(during)



Chavez 
Ravine 
(after)



Highways, eminent domain and minorities

• “If future anthropologists 
want to find the remains of 
people of color in a 
postapocalypse America, they 
will simply have to find the 
ruins of the nearest freeway.”

• The Folklore of the Freeway: 
Race and Revolt in the Modernist 
City (2014)



“Syracuse thought that by building a giant highway in the middle of 
town it could become an economic powerhouse. Instead it got a 
bad bout of white flight and the worst slum problem in America.” 
(Atlantic, 2015).



• A boy last week, he was 16, in San Francisco, told me, on television, thank God 
we got him to talk … to listen, he said, “I got no country, I got no flag.” He was 
only 16 years old. And I couldn’t say, “You do.” I don’t have any evidence to 
prove that he does.

• They were tearing down his house, because San Francisco is engaging – as 
most Northern cities now are engaged – in something called urban renewal, 
which means moving the Negroes out. It means Negro removal, that is what it 
means.

• And the federal government is … an accomplice to this fact, 
Now this … We’re talking about human beings, there’s not such a thing as a 
monolithic wall or some abstraction called the ‘Negro problem.” These are 
Negro boys and girls who at 16 or 17 don’t believe the country means 
anything it says, … people have any place here. (James Baldwin, WGBH, 1963)



Kelo



The saga of 
Vera Coking

“They’re staring at a 
terrible house instead of 
beautiful fountains … 
that would be good.” 
Donald Trump



Inclusionary Zoning to 
Cure Exclusionary Zoning?

• “Inclusionary Zoning” really isn’t “zoning” in the traditional 
sense

• It requires the buyers and builders of new market-rate 
housing to subsidize low-income buyers of housing
• E.g. Setting aside 10 to 25% of units to be “affordable” to 

lower-income buyers, or requiring an in-lieu fee
• Quality and size may or may not be the same as market-

rate units
• Accompanied by deed restrictions on resale of the units 
• Will these owners renters without landlords?



Affordable Housing Mandates

• Sometimes a quid-pro quo, like a density bonus or tax 
abatements
• (Which raises the question whether the original density 

restrictions or taxes were justifiable in the first place)



California Building Industry Ass’n v. San Jose
• Challenge to affordable housing mandates
• Alleged violation of Nollan, Dolan & Koontz – aka Doctrine of 

Unconstitutional Conditions
• If N/D/K apply, what sort of “individualized determination” 

must a city undertake to show the “required dedication is 
related both in nature and extent to the impact of the 
proposed development?”



CBIA v. San Jose
• Does the construction of new market rate housing create a 

need for more low-income housing?
• Does market rate housing attract new low-income workers 

into a city?
• Does market rate housing mean that land won’t be 

available for affordable housing?
• California Supreme Court held that these legislatively 

imposed exactions were not subject to N/D/K because they 
were mere price regulations, not exactions

• Supreme Court denied cert in 2016



Justice Thomas concurrence to cert denial

• “I continue to doubt that ‘the existence of a taking should 
turn on the type of governmental entity responsible for the 
taking’ Until we decide this issue, property owners and local 
governments are left uncertain about what legal standard 
governs legislative ordinances and whether cities can 
legislatively impose exactions that would not pass muster if 
done administratively. These factors present compelling 
reasons for resolving this conflict at the earliest practicable 
opportunity.”



Questions whether IZ actually works?

• Economic literature has questioned its value 
• Other policy-makers have praised it

• A way to create a public benefit without raising taxes
• “As legal scholar Robert Ellickson explained in 1981, IZ is a 

tax on the construction of new housing units and a price 
ceiling on the units that must be set aside at below-market 
rates. Both of these factors can be expected to reduce the 
quantity of housing supplied, resulting in higher prices for 
units that are available at market rate” (E. Hamilton)



Does IZ work?

• While empirical data are limited, one researcher has 
concluded that “the body of research attempting to measure 
the causal effect of IZ on house prices and new housing 
construction provides some evidence that IZ increases house 
prices and reduces housing supply.”

• Emily Hamilton, Inclusionary Zoning and Housing Market Outcomes, Mercatus
Center, 2019



What about Rent Control?

• “In many cases rent control appears 
to be the most efficient technique 
presently known to destroy a city –
except for bombing.”

• Assar Linbeck, THE POLITICAL ECONOMY OF THE NEW LEFT
(Harper & Row, 1972), cited in RENT CONTROL: MYTHS AND
REALITIES, Walter Block and Edgar Olsen, eds



Bombing or 
rent control?

• Abandonment can “begin with one or two 
individual apartments struck by fire and vandalism, 
then an entire floor, then the whole building, and 
the next. The steady process gradually devastates 
entire neighborhoods.”





Rent control in Hanoi

• “The Americans couldn’t destroy Hanoi, but we have 
destroyed our city by very low rents. We realized it 
was stupid and that we must change policy.”
• Foreign Minister Nguyen Co Thach, Journal of Commerce, quoted 

in Dan Seligman, "Keeping Up," Fortune, February 27, 1989, 
excerpt from Walter Block, Rent Control, The Concise Encyclopedia 
of Economics, Library of Economics and Liberty.



The modern era of rent control

• Rent control versus the kinder and gentler “rent stabilization”
• Fair return on investment standard

• Tom Hayden led California’s drive toward rent control in the 1970s 



Rent control

• Statewide rent control in Oregon, California and New York
• Rent control in municipalities in New Jersey, Maryland and 

D.C.
• Rent control prohibited in 31 states
• 10 states with no rent control and no prohibition
• 4 states could allow it municipalities persuade their state 

legislatures
• Federal proposals by Bernie Sanders and Alexandria Ocasio-

Cortez



Impacts of the New Rent Control

• Drastic declines in valuations of multistory apartments in 
New York City (Wall Street Journal)

• Declines in value of rental housing in Oregon
• San Francisco study shows rental stock has declined while 

rents in unregulated buildings have increased
• When rent control was removed in Cambridge, property 

values of controlled and uncontrolled real estate increased



Is rent control legal?

• The Supreme Court upheld rent control in the wake of 
wartime emergencies during and shortly after the World 
Wars.

• A variety of challenges, especially in California and New York 
have proven unsuccessful

• Two major challenges recently filed against New York’s 
expanded rent control laws

• These are pending in federal court



Conclusions
• Government control of land use and lack of respect for private 

property rights has created conditions, especially on the coasts, 
of diminished housing supply, soaring prices, and an increasing 
lack of affordability

• The solution is not more government interference in housing, but 
a greater respect for market solutions and private property rights

• Limited government resources should be directed not at further 
distorting the housing market, but providing assistance only 
where market solutions are inadequate and only in the way that 
augments private rights in property




