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How do Americans view public land?  In particular, what assumptions do we make about our individual 

rights to access and use?  Being a relatively law-bound society, when pressed, most Americans would 

look to the law for answers.  The common law of England – including that law applicable to property -  

was adopted in most of the American colonies before the American Revolution and most states after the 

formation of the Union after 1783, Most American lawyers used as a primary reference Blackstone’s 

Commentaries on the Law of England by the latter third of the 18th Century as the source of common 

law principles.  However, the millions of square miles of land which ultimately became the United States 

resulted in principles of land ownership and management grounded in the inviolate nature of private 

rights in land to the exclusion of all others, together with the practice of national government  selling or 

leasing vast tracts of public land for exclusive private use.  This is in relatively sharp contrast to the 

theory of tenure, or of holding land, whether private or public, “for” someone else – often the king or 

his nobles – which prevailed in England.  As a result,  British land law is shot through with rights of the 

public to enter and use both private and public land (as in British national parks which consist primarily 

of private land, and in right-to-roam laws).   In America, not so much. 

Government ownership of land has always carried with it a series of public obligations which collectively 

limit the use of such land (usually for public and not for commercial or other private-like purposes) and 

its transfer or disposal.  Thus, for example, if government holds or acquires a parcel of land,  it may 

broadly use it for park, recreation, government administrative functions (postal service, fire and police 

stations, other government offices).   Also, broadly speaking, government may sell or lease such land if it 

is found to be surplus, often subject to no more than the odd disposal statute or regulation which may 

require public auction or other generalized offer to potential buyers or lessees.   An exception is land 

which the government formally holds in trust for the public:  subject to The Public Trust Doctrine. 

Broadly stated, the public trust doctrine  provides that government holds  certain lands, waters, and  

(increasingly) other resources in some sort of trust for the benefit of its citizens, establishing the right of 

the public to fully enjoy them for a variety of public uses and purposes.  Implied in this definition are 

limitations on the private use of such water, land or other resources as well as limitations on 

government to transfer interests in them to private parties, particularly if such transfer will prevent or 

hamper use by the public.  In particular: (1)  how and to what resources besides (traditionally ) water 

and land immediately adjacent to water does the public trust doctrine apply- inland trails and trailheads, 



for example? (2)  is public access to a public trust resource – like a pathway across private land to a  

public beach, for example – automatically a part of the public trust, or must that access be separately 

acquired by government from the private landowner?  (3) what private uses can government permit on 

public trust water or land, short of  sale or other transfer which is generally prohibited – private wharves 

for the loading and unloading of passengers or freight from private vessels?  


