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Trials Instead of Tribulations:  How Bringing Guantanamo Detainees to Justice in Afghanistan Can Strengthen the Rule of Law and Improve the 

Greater Post-Conflict Reconstruction Effort
I. Introduction

On January 22, 2009, President Barack Obama issued an executive order (Order) directing the immediate review of the status of every individual currently detained at the Guantanamo Bay Naval Base, and ordering the prompt closure of the Guantanamo detention facilities.
  Pursuant to the President’s Order, within the foreseeable future every individual detained at Guantanamo is to be reviewed and processed, and those eligible for criminal trial in U.S. courts ostensibly brought to domestic detention facilities and before the proper forum (or fora).
  It is not entirely clear, however, what the disposition should be of those individuals who cannot be brought to trial in the United States (for a range of reasons, including lack of evidence and tainted evidence),
 or for whom trial and potential detention in their countries of origin or elsewhere would be more appropriate.  
One option, of course, is to return these individuals to their own countries for adjudication and subsequent disposition, and such transfers have already taken place in considerable numbers.  For example, under an arrangement between the United States and Afghanistan, nearly 200 Afghans formerly detained at Guantanamo have been brought to trial before Afghanistan’s post-Taliban criminal justice system.
  One human rights organization that observed some of these proceedings, however, found a marked failure to adhere to international, or even Afghan, fair trial standards.
  The conditions under which these individuals have been detained have been similarly disparaged.
 
This paper will argue that despite these apparent shortcomings, the United States and the international community should continue to support the process to establish a criminal justice system in Afghanistan that meets international human rights standards, by keeping the country’s developing system integrated in the effort to adjudicate offenders captured during combat operations.  In particular and at a minimum, the Afghan nationals currently detained at Guantanamo who will not be subject to criminal justice in the United States should be repatriated to Afghanistan and, if legitimate charges may be raised and pursued, brought before its courts.  Detainees not of Afghan origin but who legitimately may be subject to detention and criminal prosecution in Afghanistan should also be transferred to its custody and addressed by its courts.  Rather than establish parallel, foreign-administered facilities for detention and prosecution,
 the United States and the international community should focus their efforts and assistance on the domestic development of more humane prisons, and fairer judicial processes and procedures, to support the establishment of a viable criminal justice system in post-conflict Afghanistan.  Such efforts will not only contribute significantly to the reinstitution of the rule of law in Afghanistan, but will increase the legitimacy and standing of broader international efforts to counter terrorism.  
This analysis begins by describing the current detainee population at Guantanamo,
 including the range of transgressions for which these individuals have been apprehended, and the timeline under the President’s recent executive order within which decisions about their disposition are to be made.  The various options for disposition will then be addressed, including the two most commonly recognized in principle (though still unsettled in substance): criminal prosecution in the United States, and transfer to other countries for prosecution or release.  Part III will focus on the prospect of transferring Guantanamo detainees to Afghanistan for trial and incarceration where appropriate.  It will begin with a general review of the status of the rule of law in the country, and observations of recent adjudications involving offenders captured during combat operations.  This Part will then discuss how U.S. and international support should be enlisted to facilitate the employment of the developing Afghan criminal justice system in the disposition of Guantanamo detainees.  Part IV will address the broader implications of this approach, including expanding international involvement in efforts to counter terrorism abroad, and restoring the credibility of the United States’ role in directing these efforts.
II. The Detainee Population at Guantanamo Bay and Options for Disposition
Until March of 2006, when the Associated Press won a Freedom of Information Act lawsuit against the Department of Defense, the Federal government had never publicly issued a complete list of the individuals detained at the Guantanamo Bay facilities.
  Even today, official tallies are hard to come by.  According to a report issued in January of 2009 by the Center for Constitutional Rights (CCR), a non-profit human rights advocacy organization, approximately 250 men remain at Guantanamo, out of nearly 800 imprisoned there over its seven years of operation.
  CCR and similar organizations have undertaken extensive efforts to determine both the demographic breakdown of the detainee population, and the offenses with which they have been charged.
  What follows is a cursory review of their findings.
a. Ethnic Composition
CCR contends that “[t]he single most important determinant of whether an individual remains at Guantanamo in 2009 is his country of origin.”
  This is because, as will be addressed below, the primary barriers to transfer from Guantanamo are concerns that the proposed destination countries either lack secure detention procedures and centers, or, at the opposite end of the spectrum, will subject transferees to conditions of detention amounting virtually or literally to torture.
  This is just one of many examples that demonstrate how resolving the status of the Guantanamo detainees poses as many political challenges as it does legal.

 According to CCR’s assessment, nearly forty percent (or about twenty-five) of the men detained at Guantanamo are of Yemeni origin.
  Another twenty-five are from Afghanistan, and fifteen are from Saudi Arabia.
  CCR estimates that twenty-nine other countries are currently represented by the detainee population, including China (twenty-two detainees), Morocco (fifteen detainees), and Canada (one detainee).
  As the CCR and others assert, comparing the charges levied against the individuals who remain in custody with the transgressions of those transferred out of Guantanamo, it is clear that the nature of one’s alleged actions is not the determinative factor – and in some cases not even relevant to – one’s continued detention there.
 
b. Basis for Detention and Country of Apprehension
It should come as no surprise that details about the alleged offenses and the circumstances surrounding the apprehension of the individuals detained at Guantanamo have been just as difficult to obtain as their demographics.  The Department of Defense issues a press release every time formal charges are levied against a Guantanamo detainee under the Military Commissions Act of 2006,
 but the majority of detainees have not been (or never were) so charged.
  In 2004, after the Supreme Court’s decisions in Rasul v. Bush
 and Hamdi v. Rumsfeld,
 which conferred certain rights and protections of the U.S. civilian justice system to Guantanamo detainees, the Department established a system of Combatant Status Review Tribunals (CSRTs) and yearly Administrative Review Boards (ARBs) designed to determine whether detainees had properly been classified as “enemy combatants.”
  Though the Department has now published reports from many CSRTs and ARBs,
 such ease of access to detainee information represents the exception more than the rule.  Furthermore, among the substantive measures required by the President’s executive order is the assembly of “all information in the possession of the Federal Government that pertains to an individual currently detained at Guantánamo and that is relevant to determining the proper disposition of any such individual.”
  Clearly the new Administration dos not intend to rely solely on the determinations previously made by the CSRTs and ARBs about whether it is appropriate to continue to hold the men currently detained at Guantanamo.
One again, in the absence of comprehensive, official reports about the men taken into custody and held at Guantanamo, a number of human rights and news organizations have launched independent efforts to amass and consolidate as many details as possible about the detainees’ alleged crimes.  In April of 2007, for example, CCR issued a report entitled Faces of Guantánamo that purported to describe the baseless claims levied against twenty-six individuals then in custody, which ranged from their being al Qaeda officials and/or providing unlawful support to the former Taliban government, to plotting to blow up the U.S. embassy in Sarajevo.
  CCR also cited a study of CSRT records conducted in 2006 by two civilian lawyers defending Guantanamo detainees, which found that approximately 66% of the detainee population at that time had been arrested either in Pakistan or by Pakistani authorities.
  According to the study (and others), the primary significance of this statistic was that these individuals “were handed over to the United States at a time in which the United States offered large bounties for capture of suspected enemies.”
  It will be suggested below that the place of apprehension is also significant to determining how many detainees among the current Guantanamo population may be appropriately returned to Afghanistan for disposition through its criminal justice system.

It should also be noted, and no one denies, that some of the men currently and previously detained at Guantanamo certainly have been involved in the planning or execution of terrorism activities and other crimes.
  Even knowing that a great majority of individuals were wrongfully detained should not prevent a thorough and thoughtful process to determine how the remaining Guantanamo detainees should be addressed.  Nor should the fact that there is now a standing deadline for making these determinations. 
c. Timetable for Determining Disposition
Pursuant to the executive order issued by President Obama in January of 2009, the detention facilities at Guantanamo must be closed no later than January 22, 2010.
  Beginning on the date of the Order, “on a rolling basis and as promptly as possible,” the consolidated case file of each detainee is to be reviewed by a group consisting of representatives from various Cabinet offices, and employees of agencies operating in the national security, intelligence, military, and related areas, to determine the most appropriate disposition for each individual (e.g., prosecution in the United States, transfer, release, or some other “lawful means” of disposition), and how it may be effected.
  The Order does not mandate that all assessments and dispositions be fully carried out by January of 2010, but it does stress that the necessary actions are to be taken as promptly and efficiently as possible.

Though, as mentioned, the Order specifies four types of disposition that may result from the detainee review process, human rights organizations and policy commentators have expressed concern that it stops just short of closing the door completely on “the entire system of detention without trial” that Guantanamo represents.
  In particular, critics argue that the Order potentially permits the continued “preemptive detention” of individuals who for one reason or another cannot be prosecuted, transferred, or released.
  In order to assess this claim, an examination of the proposed options for detainee disposition is required.
d. Options for Disposition
Not surprisingly, much has been written within the past year about how the Obama Administration should handle the remaining Guantanamo detainees.
  In a comprehensive report issued in the months before the presidential election, Ken Gude of the Center for American Progress, a nonpartisan policy research organization, offered that with regard to potential disposition, there are three distinct categories of detainees at Guantanamo: (1) those slated for criminal prosecution in the United States; (2) those selected for transfer to a third country for prosecution or release, including a subset group whose actual transfer may not feasible because of security or human rights concerns; and (3) those who cannot be tried or transferred, but who are considered too dangerous to release.
  Even though, when addressing specific cases, there may be disagreement at the margins as to who falls into the first two categories, the categories themselves are generally agreed to be valid among both policymakers and commentators.
  The third category, however, is not nearly as well received. 
Once it became clear that facilities like the one at Guantanamo (as well as the secret “CIA black sites” where an unknown number of individuals were ostensibly interrogated through methods that constituted torture
) could and would no longer remain in operation, it seems the debates about their closure were supplanted by discussions of the validity of “preventive detention,” or the incarceration of individuals against whom no formal charges may be brought, but who were originally detained as “enemy combatants” and who are expected to return to hostilities if released.
  Critics of the proposition that the United States may continue to hold domestically some Guantanamo detainees for reasons of preventive detention argue that such a practice would undermine all positive advances achieved by closing the facility, and would in fact “[create] a state-side replica of the administrative detention regime at Guantanamo.”
  Proponents claim that preventive detention is perfectly compatible with democratic ideals, and practiced lawfully by other countries grappling with the threat of terrorism within their borders.

With no intention to disregard the importance of this debate, a full consideration of it is beyond the scope of this paper.
  Acknowledging that the Obama Administration must ultimately decide whether this third category of detainees exists and, if so, how these individuals should be addressed within the context of a strategy that addresses both security and human rights concerns,
 the remainder of this paper will discuss the tangible measures that have been and likely will be employed in the disposition of the Guantanamo detainees who fall into the first two categories outlined above.  In fact, even with regard to these individuals there is no single agreed-upon approach for disposition, a fact that becomes clear when one turns to the seemingly straightforward option of criminal prosecution in the United States.
i. Criminal Prosecution in the United States

Out of the roughly 770 men detained at Guantanamo, only three have been tried by civilian courts in the United States.
  Despite that unsettling statistic, many contend that criminal trials in U.S. federal courts constitute the most legitimate means for the disposition of detainees against whom legitimate charges may be brought.
  In fact, since the September 11, 2001, attacks in the United States, dozens of accused terrorists have been prosecuted, convicted, and sentenced to prison through the federal criminal justice system.
  Federal courts provide a broad range of potential charges under which alleged terrorist activities may be classified and redressed.
  District courts observe practices and procedures consistent with international human rights norms and conventions, in addition to Constitutional due process and equal protection principles.
  There is also, under the Classified Information Protection Act, an established procedure for the use and protection of classified information and sources during federal terrorism trials.
  Finally, for both the short and longer terms, “the prospect of regular [federal] criminal trials is . . . more likely to result in meaningful international cooperation in gathering and sharing evidence as well as in the arrest and extradition of identified suspects.”
  In sum, the U.S. system is a respected and respectable venue for bringing terror suspects to justice.
In fact, it is the integrity and rigorous observation of due process by U.S. courts that is expected by many to hinder the successful trial of many Guantanamo detainees.  At the center of the problem is the very real potential for torture-tainted, and thereby unusable, evidence.
  To quote Mark Kukis, a reporter for Time magazine, “the primary purpose of detaining [people at Guantanamo] was not to stage trials but to gain usable intelligence through interrogation.  Forming proper criminal cases at this point would be difficult.”
  Undoubtedly, a crucial step in the consolidation of detainee case files under the President’s Order will be determining how each element of data in the files was obtained.

The potential for evidentiary barriers to the criminal prosecution of some detainees, combined with the purported need, addressed above, to continue the practice of preventive detention,
 has led some to propose Congressional action to create a special national security court.
  As law professors Jack Goldsmith and Neal Katyal wrote in a 2007 New York Times editorial, a ‘Terrorists’ Court’ would serve the same specialized function with regard to terrorism prosecution that bankruptcy, tax, and patent courts serve in their respective areas.
  Its permanent staff would include “federal judges with life tenure” and “elite defense lawyers” (but not, apparently, elite prosecutors).
  The court would ensure the safe handling of classified evidence, ease the burden of terrorism prosecution on civilian courts, and eventually amass a body of sufficient institutional knowledge to capably toe the line between the protection of national security and the preservation of individual rights, even in the toughest detainee cases.
  While Goldsmith and Katyal asserted that the new court would merely supplement traditional criminal processes,
 their proposal was so broad that many commentators came to treat it as a complete substitution to federal prosecution.
  As one critic of the proposal noted, the procedural loopholes deliberately embedded in the outline for the new court would subject it to “the [same] taint associated with the military tribunals.”

That assertion is a reminder that there is another wrinkle to the debate: though the President has prohibited any military commission activity during the current disposition review of Guantanamo detainees, his Order does not declare that military commissions will not be used in the future.
  Based on their extremely sullied reputation, however, it is unlikely the President will revive the Bush Administration’s military commissions.
  Though military courts-martial could be convened in place of the commissions, serious limitations exist as to the kinds of charges that could be brought in such proceedings.
  Furthermore, as former presidential advisors Tom Malinowski and Richard Clarke point out, “[t]reating terrorists as criminals [through federal prosecution], rather than as combatants entitled to military trials, . . . helps deny them legitimacy.”
  It seems that if there is a group of detainees whose disposition is so important they will be physically transferred to U.S. soil,
 they should be subject to the fullest extent of justice that our criminal law will allow.
Though a great deal of space here has been given over to the issue of criminal trials in the United States, as with preventive detention a resolution will not be offered or found in these pages.  Suffice it to say, as of February of this year twenty detainees at Guantanamo have been charged with offenses against the United States.
  Even assuming half of the remaining population falls into the “preventive detention” category, at least a hundred individuals should be eligible for transfer to other countries for prosecution or release.  Though, again, there is no straightforward approach to exercising this option, there is at least some precedent for it. 
ii. Transfers to Other Countries for Prosecution or Release
In the seven years that the Guantanamo Bay detention facilities have been operational, the Federal government has transferred more than 500 detainees to their home countries or to third countries for further disposition or release.
  According to the Congressional Research Service, “[d]ecisions to transfer a detainee to [his home country or] a third country have been based upon a determination by U.S. officials that (1) the detainee is not an enemy combatant or (2) while the detainee was properly designated as an enemy combatant, his continued detention by the United States is no longer warranted.”
  It appears that by default, transferred detainees have been returned to their country of origin
 – or at least that has been the intention.  Many Guantanamo detainees who have been designated non-combatants and thus cleared for transfer and release – nearly a quarter of the remaining population – are expected to face governmental torture or abuse, or at the very least public persecution, if returned to their home countries.

Though it has not always followed this policy, in 2007 the Department of Defense announced that in observance of Article 3 of the United Nations Convention against Torture,
 it would refrain from “repatriate[ing] or transfer[ing Guantanamo detainees] to other countries where it . . . is more likely than not that they will be tortured.”
  Consequently, by at least one count there are currently twenty-two Algerians, seventeen Muslim Chinese nationals, and ten Tunisians at Guantanamo whose combatant status has been lifted, but who cannot be transferred to their home countries for release because of human rights concerns.
  These are the cases that have made the mainstream news – the dozen or so others whose transfers have been held over are reportedly from Libya, Russia, Syria, and Uzbekistan, among other places.

Entirely different concerns motivate the Defense Department’s unwillingness to transfer another category of detainee, individuals originally from Yemen: “the likelihood of release or escape upon their return home.”
  Nearly one-hundred Yemenis are currently being held at Guantanamo, and while it does not appear the Federal government considers the majority to be candidates for disposition before U.S. courts, the implication, at least during the Bush Administration, was that they should remain incarcerated once returned to their home country.
  But Yemen’s prison system is notoriously bad, particularly from the United States’ perspective: apparently all of the conspirators convicted of the 2000 al Qaeda attack on the U.S.S. Cole eventually either escaped from jail or were released by Yemeni government officials.
  Two of the escaped convicts were subsequently captured by coalition forces, and are among the remaining Yemenis at Guantanamo.

It should be noted that concerns about mistakenly-released detainees are not entirely unfounded.  In April of 2008, a Kuwaiti who had been transferred from Guantanamo to his country for trial and was subsequently acquitted and released participated in a suicide bombing attack against Iraqi security forces.
  The following month, U.S. Defense Secretary Robert Gates reported that between five and ten percent of detainees released from Guantanamo ultimately re-engaged in terrorism-related activities.
  In January of 2009, the Defense Department revised the figure to nearly eleven percent, based on eighteen confirmed reports of former detainee participation in subsequent terrorist attacks, and an additional forty-three suspected cases.
  A 2008 academic paper re-set the figure closer to six percent.
  International human rights groups and civilian defense lawyers for detainees have consistently challenged even the more conservative numbers.
  And regardless of what the detainee recidivism rate actually is, it certainly seems that the conditions of detention at Guantanamo may be at least partly to blame.  As one report noted, “U.S. detention policies fueled support for extremist Islamist groups. . . . [S]ome detainees . . . went home far more militant than when they arrived.”
 
But the post-Guantanamo story is not without some successes.  Perhaps the greatest is the “reintegration program” employed by the Saudi Arabian government to facilitate the transition of its nationals from subsistence at Guantanamo to life back at home.
  The Saudi government initiated the program in 2004, following the coordinated car bombing of the “Western complex,” a set of apartment buildings in Riyadh housing Americans and European foreigners, in May of 2003.
  In 2006, the Saudi government agreed to extend the program to Saudis released from Guantanamo, as part of its custodial transfer agreement with the Bush Administration.
  Though a central focus of the program is “religious reeducation,” it is also sensitive to the immediate, tangible needs of its subjects, providing a monthly stipend, vocational training, opportunities to socialize with family members, and, of particular importance, psychological counseling.
  As of January of 2009, reportedly one-hundred nineteen Saudis had been repatriated from Guantanamo through the program.

Though a recent, and unsettling, report indicated that a total of eleven Saudis “reintegrated” into society after being released from Guantanamo had since left their country and rejoined terrorist organizations,
 Saudi Arabia’s “Jihadi rehab” program remains promising for at least two reasons: first, the cooperation it institutes between government entities and spiritual leaders to reduce terrorist violence by extinguishing the extremist attitudes by which it is fueled; and second, the collaboration it fosters between individual countries affected in different ways by terrorist violence, but willing to implement unconventional methods to counter it.  A coordinated and globally-reaching terrorist group like al Qaeda can never be decisively matched by any one country, not even one as powerful as the United States (or as powerful as it was in the early part of the decade).  Perhaps nothing is more apparent from the most recent years in the “Global War on Terror” than that it has strayed far in practice from the cooperative ideals of its moniker.  And though that designation is now defunct,
 the need to re-internationalize the overall effort against terrorist activity has never been greater.  International cooperation and participation must be objectives of every future counter-terror initiative and its offshoots, including the disposition of the current detainee population at Guantanamo.
Practically-speaking, this means that closing Guantanamo should be treated as an opportunity to increase the involvement of international partners already engaged in the conflict and post-conflict efforts in places like Afghanistan and Iraq, and to effect new participation with countries that have not been so engaged.  A number of human rights organizations have written about the need to reach out to European and other nations to accept as refugees detainees who have been cleared for transfer, but who cannot be returned to their home countries for fear of torture or other persecution.
  To be sure, the Bush Administration did engage in such diplomacy, but its efforts were largely hindered by its insistence beginning in the earliest days of Guantanamo that the individuals held there were the “worst of the worst.”
  To decisively counter that message, and thus foster the goodwill necessary to get other nations to accept “former terrorists” within their borders, many have suggested that the United States itself provide a home to some of the cleared detainees.
  In fact, recent news reports have indicated that this politically-complicated (and to some, politically-impossible) outcome could soon be reality.

It seems the time for politically-innovative solutions has come.  Partly toward this end, in November of 2008, the United States government agreed to transfer Salim Hamdan, Osama bin Laden’s chauffeur, who was convicted of “providing material support to terrorism” on account of his former occupation, to the custody of the Yemeni government to serve out the remainder of his sentence.
  There has also been talk of the establishment of a reintegration program in Yemen, in the model of Saudi Arabia’s.
  While the circumstance of the Yemenis at Guantanamo remains among the most complicated to be resolved,
 the fact that potential courses of action involving the transfer of detainees to Yemen are being discussed at all seems to represent a new approach to resolving the issue of detainee disposition. 
If such an approach is in effect, and if it is to be exercised to its fullest potential, any solution for addressing the disposition of Guantanamo detainees should involve countries at the center of the global counter-terrorism effort.  In particular, making Afghanistan fully and effectively part of the process for the disposition of the men remaining at Guantanamo would have a positive effect not only on the process itself, but on the continued effort to strengthen the rule of law in the country.  Any proposal about the dimensions of such an approach, however, should be preceded by a discussion of which detainees could actually be transferred there.
iii. Detainees Eligible for Transfer to Afghanistan
The most obvious detainees eligible for transfer to Afghanistan are the approximately twenty-five Afghans who remain in custody at Guantanamo.
  In fact, in 2005 the U.S. and Afghan governments executed a formal agreement to enable the return of nearly all Afghan nationals held at Guantanamo to the custody of the latter.
  Assuming the United States does not intend to bring charges against any of those who remain,
 they too should be transferred within the foreseeable future.
The ultimate disposition of those transferred depends on the nature of the terms of the specific agreement under which they are transferred.  Generally speaking, under international law the custodial transfer of a person held on suspicion of terrorist activity may be accomplished for one of two purposes: (1) the suspect may be transferred from the apprehending country to another country for adjudication, pursuant to the laws of the receiving country; or (2) the suspect may be deported, most commonly to his country of origin, not to face charges, but merely to permit the deporting country to exercise its sovereign right to set and enforce criteria for entry and stay within its borders.
  Under the 2005 agreement between Washington and Kabul on the transfer of detainees from Guantanamo, it appears that all of the men returned to Afghanistan were at least initially to be held at the Afghan National Detention Facility, operating in a section (known as “Block D”) of the Pul-i-Charki prison just outside the capital city.
  A group composed of Afghan and American officials was then to decide which detainees should be held over for prosecution in Afghan courts under domestic laws, and which should be released.

According to a study conducted in April of 2008 by the advocacy group Human Rights First, the individuals brought to Block D who have subsequently been tried have faced any of several charges under Afghanistan’s 1987 Law of Crimes Against the Internal and External Security of the Democratic Republic of Afghanistan.
  The potential charges include treason, destruction of property using explosives, organizing or becoming involved in activities that threaten security, and “assisting the enemy forces.”
  It would appear by their phrasing that, except for the first, any such charge may be brought against an Afghan citizen or a foreigner.

Because of the broad applicability of the potential charges, it seems at least possible that even those Guantanamo detainees who are not of Afghan descent, but against whom legitimate allegations may be raised, could be transferred to the custody of the Afghan government to face prosecution by its courts.  In this respect, an individual’s place of apprehension is undoubtedly important – those originally taken into custody in Afghanistan could be justifiably subject to prosecution for acting or organizing actions to threaten the safety and security of its people.  Of course, a complete assessment of the issue for any particular individual would depend on the exact circumstances of his apprehension, and the evidence collected before, during, and after the event.  Suffice it to say, it is not necessary that only Afghan detainees be transferred to Afghanistan for adjudication. 
For at least two reasons, however, transfers of individuals from Guantanamo directly to the custody of the Afghan government likely will – and should – be limited to those of Afghan descent, at least in the near term.  First, given the nascent state of the rule of law in Afghanistan, and the significant developments in structure and infrastructure yet to be made,
 caution should be taken to avoid imposing too heavy a burden on the country’s new and existing institutions.  A measured, focused transfer strategy will have the most positive effect.  Second, even if not given over to the custody of its government, it is quite possible that many of the remaining detainees will end up being transferred to Afghan soil, anyway.  This is because the United States has been operating a detention center very much like Guantanamo in Afghanistan since the start of hostilities.
  Described as a “cavernous former machine shop” and originally intended only to serve as a “screening center,” rather than for long-term detention, the Bagram Theater Internment Facility, located on the primary U.S. military base in Afghanistan, eventually grew to hold more than twice the number of men as Guantanamo.
  Though a full discussion of the history and conditions of detention at Bagram is beyond the scope of this paper,
 the likelihood that it will continue to play a role in the detention of terror suspects once Guantanamo is closed merits consideration of that role here.
iv. Detainees Who May Be Transferred to Bagram 

The premise that certain Guantanamo detainees may be transferred to Bagram is not so incongruous, given the fact that many of the men currently held at Guantanamo were likely processed at Bagram before they ended up in Cuba.
  According to a report in the New York Times, the National Security Council decided to end those transfers in September of 2004, after the Supreme Court’s decisions granting habeas corpus and other due process rights to Guantanamo detainees.
  Though the Defense Department delegated Bagram detainee release authority to its military commanders in early 2005, a move that was expected to facilitate the processing of the individuals brought there and thus keep its population manageable,
 by May of 2008 the facility was reportedly “packed with about 630 prisoners.”
  In that month, Pentagon officials acknowledged that $60 million in emergency construction funds had been allocated to build a newer, more livable detention facility at Bagram.

As observers have already noted, given this sizeable investment to improve the physical conditions at Bagram, U.S. detention activity there is not likely to end soon.
  In 2005, in return for Afghanistan’s promise to accept eventual custody of the Afghans detained at Bagram, the United States agreed to spend $10 million to refurbish Block D at Pul-i-Charki prison and train Afghan prison guards.
  But in 2008, “American officials . . . concede[d] that the new Afghan-run prison [could] not absorb all the Afghans . . . detained by the United States, much less the waves of new prisoners from the escalating fight against Al Qaeda and the Taliban.”
  In at least the near term, then, it appears the population at Bagram will continue to include Afghans (perhaps significant numbers of them), and that it is the logical destination for any detainees left at Guantanamo on January 22, 2010.

But Bagram cannot be permitted to continue to operate as “Guantanamo’s mostly hidden bigger brother.”
  Nor should it ultimately be “[converted] into an Afghan-only facility operated by the Afghan government.”
  Rather, once Guantanamo has been emptied, and the process by which that task is achieved thoroughly assessed, attentions must be turned to the greater (at least numerically) task of determining the proper disposition of the men held at Bagram.  Since this population includes significant numbers of Afghans, the transfer of detainees from U.S. custody at Guantanamo, and their subsequent custody and disposition by the Afghan government, may serve as a template for future action with respect to the individuals at Bagram.
III. Detainee Disposition in Afghanistan and Its Contribution to the Rule of Law
Nothing about the current situation in Afghanistan is simple, and among the least simple tasks of all is the development of a formal rule of law in the country.  To a great degree this is because Afghanistan has never come close to being the “highly centralized state, with all political and economic power flowing from Kabul” that post-conflict reformers seem to believe it should be.
  To be fair, the history of nation-rebuilding is rife with logical initiatives to start with reform from the top and let it work its way down.
  The effort has been no different in Afghanistan, and to some observers this attempt to impose the standard development blueprint without considering the country’s tradition, even its culture, of “community-based governance” has seriously hindered the progress of that effort.
  To understand the steps that may be taken to improve the situation, and particularly those involving the disposition of the Afghans now held at Guantanamo, it is important to start with a basic conception of the current status of the rule of law in Afghanistan.
a. The Rule of Law in Afghanistan Today
According to the United States Institute of Peace (USIP), a nonpartisan policy research center, “Afghanistan’s history suggests that stability has required a power-sharing arrangement between the central government and local entities.”
  From the rule of law perspective, beginning in the last two decades of the nineteenth century, when British India controlled Afghanistan’s external affairs and bankrolled the new government to ensure stability within the country, “[t]he emir established a centralized administration [only] to assure security and sharia courts for justice, while leaving local governance and dispute settlement to tribes and communities.”
  But at some point or points during the subsequent century, and most obviously amidst the geostrategic maneuverings of the United States and the Soviet Union during the Cold War, that minimal coordinating structure and function got lost.
  Nevertheless, decentralized governance at the local level continued: as the USIP’s J. Alexander Thier points out, “the resilience of community-based structures . . . allowed Afghans to survive even while national government failed them.”

Of course, the failure of national governance and security within Afghanistan, combined with certain economic and geographic elements, permitted the country to become a hotbed for al Qaeda, arguably this century’s greatest threat to international security.
  Thus seven years after the international community was moved to take notice and to take action to address that threat, it seems most efforts to rehabilitate and reform the country have been introduced at the national level.
  Particularly with regard to the rule of law, few initiatives have interfaced with, let alone integrated, the lower-level and less-formal structures and practices that have existed for as long as Afghanistan has.
  The situation has only been exacerbated by the lack of coordination among the national-level programs that have been instituted.
 
In 2004, the USIP found that the numerous piecemeal programs underway to establish the rule of law in Afghanistan had resulted in very little progress toward that end.
  This outcome was in large part due to the decision of the United Nations and the United States, the two ostensible coordinators of the overall effort, “to limit the international presence and to place primary responsibility upon the Afghans for providing their own security and directing their own reconstruction – responsibilities they . . . had little capacity to execute.”
  Thus while individual countries had been assigned “lead nation” status to direct reforms in particular areas, there was little to no synchronization or oversight of those efforts.
  Aside from uneven and in some cases incompatible results across the intended “system” of justice,
 a very real consequence of this approach was that, despite promises of significant contributions of capital and expertise, just two years into the reconstruction effort lead nation participants and other donors were already shirking their responsibilities.

Five years later, the situation remains incredibly, and depressingly, the same.  A 2009 USIP assessment of the status of post-conflict security and justice reform efforts in Afghanistan is permeated with references to “absence of . . . coordination,” “poor coordination,” “sub-optimal coordination,” and “a vacuum in coordination” among the international actors funding and directing those efforts.
  The financial deficiencies remain as well: “most countries have failed to honor their commitments by actually disbursing promised funds.”
  This stove-piped lead nation approach to justice sector reform has led the World Bank to conclude that the effectiveness Afghanistan’s justice system – specifically its courts and correctional facilities – has actually worsened over the past half-decade.
  With such a disjointed operation from the top down, it should perhaps come as no surprise that bottom-up efforts have been nothing more than an afterthought to most.

The USIP, for one, has been working since at least 2007 to raise awareness of the need to unite the “formal and informal justice sectors” in Afghanistan.
  According to a conference report by the organization, “[i]nformal, community-based dispute resolution mechanisms – which are more readily accessible and understood than formal courts by most Afghans, particularly outside urban areas – are widely used to resolve both civil and criminal matters.  These mechanisms are critical to maintaining stability within communities.”
  Thus, linking community-based justice processes with formal rule of law institutions and processes is necessary to ensuring the legitimacy of the latter in the eyes of the Afghan people.
  One challenge is getting this message to those involved in the development processes.
Again, the story here is not all doom and gloom.  Though reforming the Afghan security and justice sectors will continue to pose certain challenges, the judicial disposition of the Afghans currently held at Guantanamo against whom legitimate charges may be raised could have a dramatic impact on the continued development of the rule of law in Afghanistan.  Bridging the country’s formal and informal justice mechanisms by establishing a reintegration program for detainees who are not tried and sentenced could also improve perceptions of and trust in the court system.  Before discussing how these improvements could be effected, however, it is important to acknowledge recent observations of Afghan trials of Guantanamo and Bagram detainees by the organization Human Rights First (HRF). 
b. Afghan Detainee Trials, Observations, and Recommendations
In April of 2008, HRF released a report on the prosecution of Guantanamo and Bagram detainees, detailing its findings from extensive research, including interviews, the review of court documents, and the observation of two detainee trials.
  HRF reported that as of April 1, 2008, 160 out of 250 detainees transferred to Block D at Pul-i-Charki prison had been referred for criminal prosecution.
  Sixty-five men had been convicted, twenty-five of them released for time served.
  Seventeen had been acquitted.
  Based on its investigation, HRF observed that the “verdicts of [those] trials appear[ed] entirely arbitrary.”
  Specifically, insufficient evidence and “procedural flaws . . . significantly undermine[d] the fairness” of the proceedings.
 
To a large extent, the deficiencies HRF observed began the moment a detainee was transferred and held over for prosecution.
  When the United States transferred custody of any detainee to the Afghan government, it also provided a file of unclassified information that became “the basic ‘evidence’ . . . form[ing] the foundation for [charges under Afghan law].”
 According to HRF, the files were often sparse on details, and in particular seldom if ever contained sworn statements from individuals involved in the detainee’s apprehension or interrogation.
  The information in the files was subsequently investigated and supplemented by the Afghan National Directorate of Security (NDS), but according to HRF’s research, “the NDS investigation [process was] very superficial and based on second or even third-hand information.”
  Finally, the detainee was interviewed by NDS officials and a “national security investigative prosecutor,” after which his indictment was prepared.

HRF also reported significant evidentiary and procedural issues in the trial proceedings that it observed.
  Each trial lasted for approximately half an hour, during which the prosecutor and defense attorney each read from prepared statements, and a three-panel judge asked questions of the defendant, who also gave a statement.
  “No witness other than the defendant appeared or testified.”
  Though defense counsel raised evidentiary and procedural objections during each trial that HRF observed, “[t]he judges did not respond to [these] objections.”
  During the course of its research, HRF met with an official at the U.S. embassy in Afghanistan who asserted that most evidentiary challenges on appeal would not support overturning a verdict in proceedings like the one it observed.

Noting that Afghanistan is a signatory to United Nations International Covenant of Civil and Political Rights (ICCPR), HRF found violations to several fair trial guarantees under both the ICCPR and the Afghan code of criminal procedure.
  These include: “the right to adequate time and facilities to prepare a defense; the right not to incriminate oneself; the right to be informed of charges in a language one can understand; and the right to examine witnesses against the accused.”
  To address these issues, HRF recommended a number of steps by the U.S. Defense Department and various Afghan government agencies.
  Among other things, the United States was urged to provide a more complete file on each detainee, including all unclassified information collected in the process of a detainee’s apprehension and subsequent detention, and not including information obtained through coercion or torture.
  The Afghan Attorney General’s Office and the NDS, conversely, were advised to request these details at the time of detainee transfer.
  The Afghan Supreme Court and the Ministry of Justice were encouraged to ensure that judges adhered to the ICCPR and the Afghan code of criminal procedure when presiding over detainee prosecutions, and to open future trials to family members of the accused, the media, and other observers.

c. Future Detainee Judicial Proceedings and Strengthening the Rule of Law
Importantly, Human Rights First did not recommend that the detention and trial of Afghan detainees from Guantanamo and Bagram be terminated altogether.  Equally significantly, the tenor and thrust of HRF’s recommendations implies that Afghanistan should continue to adjudicate the cases of Guantanamo and Bagram detainees through its “regular criminal justice system,”
 as opposed to any parallel military or national security court system.  That is precisely how the disposition of Guantanamo detainees who legitimately may be subject to detention and criminal prosecution in Afghanistan should occur.  Afghanistan’s emerging formal justice system must remain at the center of any process to adjudicate individuals apprehended and detained by U.S. and coalition forces for violating the country’s criminal code.
Despite the apparent failure of the United Nations’ “light footprint” approach to post-conflict reconstruction, any urge to overcorrect should be overcome.  It would be wholly improper and counterproductive to shift responsibility for the implementation and administration of the rule of law to facilities and entities not operated by the Afghan government.  That is not to say that the instrumentalities of formal justice do not still require considerable foreign assistance and support to come into proper working order.  It is evident from the observations of HRF, the USIP, and others that they do.  But as J. Alexander Thier and others argue in a recent volume of essays on the future of Afghanistan, there is no need to make the task more complicated than it is: “we need to get back to the basics,” writes Thier.
  That means stepping back and reassessing what Afghanistan needs to become recognized as a fully-fledged, fully-functioning country, and not just the place from which terrorism so brutally emanated in 2001.  Failure to appreciate that there is a greater mission yet to be accomplished runs the risk of permitting those roots to produce anew.
Getting back to the basics in terms of the rule of law means committing to both the coordination and the resourcing required to give it at least a foothold in Afghanistan.  The USIP recently recommended that military forces from the United States and the North Atlantic Treaty Organization (NATO) shift from a posture of direct action to partnering as a means of “building the capacity of local [military] forces.”
  Instructing the lead nations currently involved in rule of law initiatives to adopt a similar posture toward civilian justice institutions may also be warranted.  Such an approach could transition foreign partners out of standard training roles and into actual practice, and should therefore be considered carefully.  But to the extent that closer interaction between Afghan officials and foreign ‘mentors’ may result in more meaningful instruction and more active reform, it should at least be considered as an option.
Closer interaction among the lead nations involved in the development of the rule of law in Afghanistan is not an option, but rather a requirement.  Also needed is a single ‘leader lead’ from among those nations, to coordinate the overall effort.  The United States, as one of the largest underwriters of justice sector reforms in Afghanistan,
 should assume this role, but it should do so with care.  While the United States should not completely direct the substance of the efforts of others, it must ensure that they are carrying out the roles they have assumed.  In 2004 the USIP suggested that donors besides the lead nation in any functional justice reform area should act proactively to become involved in reform efforts.
  But from the USIP’s assessment five years later, it is clear that proactivity without direction either never results,
 or results in piecemeal measures that may meet immediate needs, but never contribute to overall capacity-building.
  After more than half a decade of disjointed and unguided work to insufficient results, it is time for the United States to put a foot down hard, and lead the effort to bring formal justice and its institutions to Afghanistan.  
It is justifiable from a practical perspective to have the United States serve in a coordination capacity for rule of law reform efforts in Afghanistan, when one considers that the initial “test cases” for the system will be individuals detained during combat operations (i.e., Guantanamo, and Bagram, detainees).  Few nations have as much experience prosecuting al Qaeda terror suspects as the United States.
  As Ken Gude notes, some of the most difficult and contentious cases in recent years also “illustrate a judicial system working through the difficult aspects of terrorism trials,” and ultimately succeeding at meting out justice.
  If nothing else, these examples, and those of other nations who have tried former Guantanamo detainees, can serve to inform Afghan officials about to the kinds of issues, procedural and substantive, that arise in terrorism proceedings.  Ostensibly HRF’s recommendation that the Defense Department “[e]stablish a legal support operation in Kabul to support the legitimate prosecution in Afghan courts of detainees transferred by the United States” was aimed partly toward this end.

The United States’ experience with detention could be instructive as well (though there may be as many lessons not to learn from the American experience as there are to learn).  Although Afghan officials have indicated thus far that they have no intention of engaging in preventive detention,
 with so many individuals still held on Afghan soil, particularly at Bagram, the question of the permissibility of preventive detention practices eventually will have to be resolved, even if the United States retains exclusive operational control over the facility.
  The Afghan government must have a role in the debate that leads to that resolution,
 which itself must be informed by what has transpired at Guantanamo.
It would be a mistake, however, to limit the rule of law-building approach (and the support thereof) to instruments of formal justice.  Preserving a space for informal justice mechanisms to function in Afghanistan is essential.
  Linking these informal mechanisms with formal ones will strengthen both.  A reintegration program for detainees released without formal charges, and possibly even for those who have served their sentences, could serve as such a link. 
d. Implementing a Detainee Reintegration Program 

In 2007, the Center for Policy and Human Development, a joint project of the United Nations Development Program and Kabul University, recommended that the rule of law be defined in the Afghan context as “all those state and non-state institutions that promote justice and human development through the application of public rules that are deemed fair, applied independently, enforced equally, and consistent with human rights principles.”
  The definition recognizes that formal and informal legal mechanisms have existed together in Afghan society and culture since at least modern times, and must continue to do so.  While this outcome should be the ultimate goal of rule of law efforts in Afghanistan, “developing a collaborative relationship between the formal and informal systems must begin with practical experience, and proceed slowly from there.”

One way to start is by fashioning a detainee reintegration program along the lines of Saudi Arabia’s.  While the Saudi program need not be considered a strict template,
 its basic principles and methodologies could serve as a springboard for action in Afghanistan.
  Lessons may also be gleaned from reintegration efforts undertaken by the United States in Iraq,
 and by the government of Indonesia in its northern province of Aceh.
  Efforts to develop an Afghan reintegration program should also be informed by the findings on the psychological needs of former detainees issued in 2008 by CCR and the University of California at Berkeley.

While a few media and other reports have indicated that a reintegration program already exists in Afghanistan,
 if such efforts are underway they are occurring only on a very small scale.
  There is certainly room for expansion.  As the USIP has noted, “The most effective bottom-up strategy in Afghanistan is likely to be one that taps into already-existing local institutions in two ways: by helping legitimate local actors provide services to their populations, and by better connecting them to the central government.”
  Funding, supporting, and linking formal and informal justice mechanisms to devise a comprehensive strategy for the disposition of Afghan detainees is one such strategy.  It is the only way to ensure that justice in post-conflict Afghanistan is “more widely accessible, efficient, cost-effective and humane.”

IV. The Broader Implications for Post-Conflict and Counter-Terror Efforts
This analysis would not be complete without at least a brief consideration of two tangential implications of the disposition of Guantanamo detainees through the Afghan justice system.  One aim of the foregoing discussion was to demonstrate the absolute criticality of the participation of the United States and other countries in the effort to bring the rule of law to Afghanistan.  That dependence on international partners more broadly implicates future efforts to address terror globally.  Successfully meeting Afghanistan’s need for post-conflict reconstruction assistance will restore U.S.-led counter-terrorism as an international objective, and the status of the United States in working toward that end.
a. Expanding International Involvement
There is a natural instinct to treat terrorism as a force of evil unlike any other.  Typecast as a lurking and limitlessly brutal movement, the thought of terrorism inspires the impression of irreparable damage in its wake.  Airplanes disintegrated.  Buildings imploded.  Lives shattered.  But in reality, terrorism as a nation-destroying force is not very different from more traditional types of political strife and conflict.  Though the geopolitical implications of getting things wrong when reconstructing a country once controlled by terrorist elements are more troublesome (for fear that it may rise again), the economic and social and governance issues that a place like Afghanistan faces are no different from those that were or are present in Kosovo and East Timor and Liberia.  People need food, shelter, clothing, clean water.  Disease must be warded off.  Law and order must be restored.  Life must go on, and hopefully, over time, improve.
That said, reasonable or not, countering terrorism is still a high-profile mission, because the stakes seem higher.  This aspect of the post-conflict reconstruction effort in Afghanistan could and should be used to motivate more meaningful participation by the international community in the years and decades to come.  Aside from securing initial donor commitments, one of the greatest difficulties of any post-conflict effort is ensuring donor follow-through on those commitments.  When the potential result of a failure to commit to rebuilding a broken country is the rise of terror within it, failure simply is not an option.  For at least three decades Afghanistan had no real system of law and order, and it was under those conditions that al Qaeda elements thrived.  That situation cannot be allowed to continue.  
But the novelty of the current situation is more than just a marketing scheme for donor contributions.  From a policy-making perspective, this mission is different.  For one thing, it does not seem the international community has ever engaged in a dialogue on the mass detention of individuals suspected of terrorist activity, and the circumstances in which such action is appropriate (if ever).
  Closing Guantanamo (and, eventually, addressing Bagram) also provides an opportunity for international discussion of these and other policy issues related to the global counter-terror effort, including whether treating terrorists as criminals serves to undermine the “legitimacy” of their own mission.

b. Restoring the United States’ Credibility
In a 2008 editorial, the New York Times columnist Nicholas Kristof, who’s reported on Guantanamo nearly since it was opened, relayed a number of accounts of detainee treatment exhibiting how our operation of the facility “[damaged] U.S. credibility like no enemy.”
  Indeed, if anything at all is clear about Guantanamo, it is that “[t]he misguided embrace of indefinite detention, torture and abuse has greatly undermined the reputation of the United States, fueled terrorist recruitment and undermined international cooperation in counterterrorism operations.”
  President Obama’s Order closing Guantanamo calls for the disposition of detainees in a manner that will “further the national security and foreign policy interests of the United States and the interests of justice.”

The relationship between the pursuit of justice and our own national security and foreign policy interests should not be lost on the individuals developing the plans for shuttering the detention facility.  A true sense of accountability must inform their decisions and their actions.  So must the realization that this event is just one element in the much larger effort, not only to establish the rule of law in Afghanistan, but to restore a sense of lawfulness globally.  Closing Guantanamo the right way cannot make up for the failings of justice that have been exhibited there, but it will be a start.
V. Conclusion

Properly closing the detention facility at Guantanamo Bay is an enormous challenge for the United States.  Ensuring that the closure is the first step toward a renewed effort to establish the rule of law in Afghanistan is our obligation.  But while the process is ours to initiate, we cannot complete the task alone.  Turning the page on Guantanamo and all that it represents must be an international endeavor, a collective pursuit of justice.
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