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   The different legal systems around the world solve similar problems in many different

ways.   This is because all legal systems and the resulting laws are reflections of the context in

which they were created and evolved and adapted over time.  The protection and regulation of

the environment is a particularly interesting topic to examine among legal systems because

environmental laws not only reflect the cultural norms, but also natural resources and technology

available to a particular society.  Freshwater is an important natural resource in all societies and

legal systems because everyone must have access to freshwater to survive.  As a result laws

protecting and regulating freshwater exist across the globe in various forms across the different

legal systems.

Dante A. Caponera in his book Principles of Water Law and Administration explains

how the protection and regulation of freshwater systems around the globe reflect and

demonstrate this contextual creation and evolution theory.

To truly understand the existing systems of water law in individual countries it is
essential to know to some extent their political, religious, social and legal
backgrounds, together with other technical, physical, economic and related
aspects.  Water resource policies, administration and laws have developed
through intercultural and interdisciplinary contacts and largely reflect the
influence of history and physical factors.1

The Shari’ah legal system, Canadian common law legal system, and Chinese Asian legal system

all take unique approaches to preserving their respective supplies of freshwater.  These unique

approaches are the result of the different overarching purposes of the three legal systems, the

time each system was created, when each system was exported to different parts of the world,

and the geography and freshwater resources available in each location where the systems were

created and evolved.

                                                  
1 DANTE A. CAPONERA, PRINCIPLES OF WATER LAW AND ADMINISTRATION, 59 (Taylor & Francis/Balkema 2007)
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Protection of Freshwater within the Shari’ah Legal System

The sources of Shari’ah or Islamic freshwater law dates back to the dijahilyya, or period

of ignorance.  This is the time period on the Arabia before the Prophet Mohammed.2  At that

time the inhabitants of the Arabian Peninsula were polytheistic nomadic tribes who were

constantly moving.  The survival of these tribes depended on their ability to set up their tents

near a water source or well.   Water rights during the dijahilyya period consisted of essentially an

informal system of survival of the fittest.  A tribe could possess a water source to the exclusion

of all others so long as they could defend it.3  Because of the scarcity of freshwater in the region,

sources of freshwater were a constant source of quarreling among the tribes.

The arrival of the Prophet Mohammed and his teaching in the sixth century

fundamentally changed his followers’ perspective and relationship to water, which eventually

evolved into codified water rights and laws that exist in the Middle East today.  Water has

always had an integral part of life on the Arabian Peninsula, which is illustrated by the original

meaning of Shari’ah.  The word shari’ah originally referred to the path trodden by camels to a

water source.4  Water is a vital and unavoidable source of life in the desert on the Arabian

Peninsula.  The Prophet used this literal conception of a necessary physical path to survival, and

reinterpreted the word shari’ah to mean the “right path,” “straight path,” or “guide” for his

followers spiritual lives, as in 45:18 of the Qur’an.5  “Then we put on a straight path in your

affairs, so follow it and do not follow the desires of those who have no knowledge.”6

                                                  
2 Id. at 62
3 Id. at
4 AZYUMARDI AZRA & WAYNE HUDSON, ISLAM BEYOND CONFLICT, 9 (Ashgate Publishing Ltd, 2008)
5 Id.
6 Id.
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Shari’ah law is not merely a set of laws; it is a framework on how Moslems are expected

to live their lives both morally and legally.  Shari’ah is divinely inspired, based on the Qur’an

which is a text containing God’s revelations to the Prophet, and the Sunnah which is the path

trodden by the Prophet as retold in the Hadith. 7 It is also the product of human understanding or

fiqh. 8  The former divine sources are more persuasive than the human sources, however the

Qur’an is the supreme authority.  Within the Qur’an and Sunnah the “law” is not separated from

the moral and behavioral teachings, because it is meant to be applied as an entire system.  There

is no conception of secularism within the Shari’ah legal system, nothing is excluded from or is

outside religion.9   Shari’ah is divided into five categories of actions: (1) obligatory (wajib), (2)

commendable (mandub), (3) permissible (halal), (4) reprehensible (makruh), and (5) forbidden

(haram).10  It is from these sources and through this structure that Moslems derive guidance for

their day-to-day lives, and from which Islamic nations organize their societies and apply

Shari’ah law.

Regarding freshwater, the Prophet declared that it is the right of the Moslem community

to have free access to water.11  This is a religious obligation deriving from the very nature of

water out of which “every living creature was created.”12  A person sins against Allah and

against man if he refuses surplus water to humans and to animals after man has quenched his

thirst.13  The Prophet did not merely profess the concept of free access to water, rather he

encouraged his followers to take active steps to procure and provide free water.  The Prophet

                                                  
7 CYRIL GLASSE & HUSTON SMITH, THE NEW ENCYCLOPEDIA OF ISLAM: CONSCIOUS ENCYCLOPEDIA OF ISLAM, 419
(Rowman Altamira 2003)
8 Id.
9 Id.
10 Id.
11 CAPONERA, supra note1, at 62
12 The Holy Qur’an, XXI, Verse 30
13 CAPONERA, supra note 1, at 63
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believed this could be accomplished through religious institutions.  One example of the

Prophet’s leadership by example is how he created the well of Ronna.  The Prophet advised

Othman to purchase the well of Ronna and create a waqf, or Islamic religious trust.  Through this

waqf the well became communal property, and as a result the entire community could enjoy free

access to the water.14

Shari’ah law does allow a limited private ownership right over canals, wells and other

sources of water.  This right is limited to harim.  Harim is a “protected area” around the water

source, where non-owners are forbidden from interfering with the water source in such a manner

that would reduce the quantity or damage the quality of the existing source. 15  Harim  focuses on

the physical integrity of the water source rather than control over the water itself.  The structure

of this private right supports the Prophet’s intention that the entire community of followers has

free access to water.  The right removes non-owners incentives to interfere and possibly damage

existing water sources, which would be detrimental to the entire community; because even with

the private right of harim the owners cannot deny other members of the community access to

water.  This private right ensures the current owner maintains existing water sources for the

enjoyment of everyone, because as mentioned above a person sins against Allah and against man

if he refuses surplus water to humans and to animals after man has quenched his thirst.

Historically, the Prophet’s teachings did not focus on the formal organization and

administration of water.16  This is most likely attributed to the fact that the Shari’ah legal system

developed in a nomadic region of the world where there was little effort to centralize aspects of

daily life. The ancient systems that were created to allocate water among the community were

                                                  
14 Id.
15 Id. at 66
16 Id. at 66
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not rigid and exacting.  Instead the amount of water measured was approximated based on a

“deeply physical and intuitive law, showing a close bond between man and nature.”17 Today the

formal administration of freshwater is a not an integral part of Shari’ah freshwater laws.18

Currently most water administration systems in the Middle East are highly individualized and

are the remnants of local custom or ancient systems.19

Although this varies by location, in communities with a small amount of freshwater the

local water masters manage their community’s freshwater resources.  The water masters have

different titles including amir al-ma/kayyal, al-ma/khabir, mirab.20  In smaller communities the

water masters are usually the head of the community, and in larger communities a separate

position is created and is usually paid.21  Regardless of the size of the community, the water

master determines when each member of the community may access the water, the method used

to extract the water, and the quantity each member is allowed to extract.  The scarcer the amount

of water in a community, generally the more complicated the allocation system.22  In

communities with a more abundant freshwater resources small groups of families usually share a

well that is maintain on a pro-rata basis.23  The government may appoint an administrator to

oversee the situation, but this position does not serve the same managerial role as a water master.

After the death of the Prophet Mohammad, disputes arose among his followers regarding

many matters, including the leadership of the community.  These disputes ultimately lead to a

division within the community and the formation of several schools.  The two predominant

                                                  
17 FRANCESCA DE CHATEL, WATER SHEIKHS & DAM BUILDERS: STORIES OF PEOPLE AND WATER IN THE MIDDLE
EAST, 62 (Transaction 2007)
18 Id.
19 Id.
20 CAPONERA, supra note 1, at 67
21 Id.
22 Id.
23 Id.
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Islamic schools are the Sunnis and the Shi’ites.  The Sunnis believed the Prophet’s successor

should be democratically elected, whereas the Shi’ites believe individuals who are blood

relatives of the Prophet should be his successors.24

Today, Sunnis represent approximately ninety-percent of global Islamic population, and

are composed of Hanifites, Malikis, Shafi’ites, and Hanbalites.25  Sunnis are more conservative

and believe that ijtihad, the individual effort at analyzing the divine texts, was closed in the

Tenth Century.26  Shi’ites constitute approximately ten-percent of Moslems, and are composed

of Ismailites, Imamites, and Zaidites.27  They are generally more reformist, progressive, and do

not believe the door closed to ijtihad.28  “These schools have affected not only the fundamental

principles of the doctrine, but also the basic political framework, as well as law, which

consequently underwent variations and allowed for different interpretations of water

legislation.”29  In order to understand the current state of Shari’ah water law throughout the

world, it is necessary to first recognize the underlying school which helps explain the local

practice and customs.30

Shari’ah law recognizes two fundamental “use” focused water rights, which are

implemented differently by the Sunnis and Shi’ites schools.  These rights relate to groundwater

such as aquifers, springs, and wells.  This is because the Arabian Peninsula is an extremely aired

region and there are not many surface freshwater bodies such as rivers or lakes.  The two

fundamental water rights in Shari’ah law are chafa and chirb.  Chafa  includes the” right to

                                                  
24 I. GERSHONI ET AL, HISTORIES OF THE MODERN MIDDLE EAST, 178 (Lynne Reinner Publishers 2002)
25 CAPONERA, supra note 1, at 62
26 GERSHONI, supra note 24, at 178
27 CAPONERA, supra note 1, at 62
28 GERSHONI, supra note 24, at 178
29 CAPONERA, supra note 1, at 63
30 Id.
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quench one’s thirst or water one’s animals.”31 Chirb includes the “right to employ water for

watering land, trees and plants”32

Under chafa both the Sunnis and the Shi’ites recognize the community’s right to access

free water.  However, the Sunnis only recognize the right to free access to water with respect to

wells dug for the public benefit.  Wells dug on private land and not for the public benefit are not

subject to chafa, including wells dug by nomads.33  The schools diverge on the amount of water

that is allowed to be drawn from a water source for irrigation pursuant to chirb.  The Sunnis rule

mandates that the digger of a well becomes the owner of the well, regardless of whether the well

is located on private or unoccupied land.  As the owner of the well he has exclusive rights to

irrigation once the well is completed.  The Shi’ite rule does not mandate a priority order when

there is a sufficient supply of water or when proprietors agree on the equitable division.

However, absent those situations, water is “divided proportionately to the respective size of

plots” while taking into consideration the location of the property along the canal.

The schools also differ with respect to the right to sell water.  Shi’ites strictly prohibit the

selling of water.  One the other hand, the different sub-sects of the Sunnis persuasion allow

individuals to sell water in certain situations.  The Malikis and Shafi’ites allow the owner of a

source of water to sell and dispose of it at will as long as the purpose is “exactly known and

stipulated.”  In other words, within these communities water cannot be sold in globo.34  The

Hanifites and Hanbalites allow water to be sold only in receptacles.  The sale of water in any

other form is strictly forbidden.35

                                                  
31 Id. at 63
32 Id.
33 Id. at 64
34 Id. at 64
35 Id.
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Along with the development of the different schools, another influential historical

development that influenced modern Shari’ah water law was the codification of the Shari’ah law

into the Ottoman Civil Code or Mejelle.  The Mejelle was codified in the 1870’s.  The Ottoman

Empire spanned parts of Europe, Asia, and Africa including the Arabian Peninsula.  It covered

the modern nation states of Libya, Somalia, Saudi Arabia, Jordan, Iraq, Iran, Syria, Lebanon, and

Turkey.36  The Mejelle codified water laws and regulated water in the empire, and its legacy has

been very influential on the current water regulations in the modern Middle Eastern nation-

states.

Water is defined within the Mejelle as mubah or a “non-saleable commodity to which

everyone has a right.”37  This applies to running water that has not been appropriated, water in

wells where the owner is unknown, large bodies of water such as oceans and lakes,38 and

groundwater.39  The Mejelle codified the concepts of chafa  and chirb.  In the Mejelle the

community still has the right to hakki chefe (chafa), or the right to quench ones thirst.  Under

hakki chefe the right does not included unlimited access to all sources of water.  Instead, the

right of hakki chefe allows owners to exclude non-owners only if there is a public source of

freshwater in the vicinity.  When there is no public source available, a non-owner may only take

water from a private water source if he does not cause damage to the structure of the water

source.40  Under the Mejelle the community also maintains the right to hakki chirb  (chirb), or

irrigation, so long as the irrigation use does not infringe on the rights of third parties.  Under

hakki chirb  individuals are allowed to sell rights-of-way, irrigations rights, and overflow from

                                                  
36 Id. at 68
37 Mejelle Code Civil § 1234
38 Id. § 1236
39 Id. § 1235
40 Id. § 1267
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conduits if they are sold in conjunction with the sale of property.41  Finally, the Mejelle codified

the concept of harim.  It is defined as a protected perimeter of 40 ashuns (.70 meters) around the

perimeter of a well.42  This protection does not extend to someone who digs a well on his own

mulk (private property).  A neighbor may dig a well on his mulk, and the original owner of the

source cannot prevent the second well by claiming, “it takes the water from my well.”43

In the modern nation-states located on the Arabian Peninsula water laws and regulations

vary.  This is because of the various religious, ideological and political systems that have ruled

in the region since the creation of the Shari’ah legal system.  In Jordan and Iraq the Mejelle is

still the prevailing source of water law.  After independence, the French and British governments

occupied these countries and enacted new laws that complemented the Mejelle.44  Other

countries including Saudi Arabia, Kuwait, Qatar, the United Arab Emirates, Yemen, and Oman

became independent Moslem states after their independence.  These governments rejected the

Mejelle and returned to a traditional form of Shari’ah law.  In choosing to return to Shari’ah law,

these countries did not enact new codified laws; instead they maintained water rights through the

traditional obligations provided in the Qur’an and Sunnah.45  Still other countries have hybrid

systems where Shari’ah law is mixed with common law or civil law.  The common law and civil

law are remnants of western colonization.46  Despite the diverse political legacy of the region,

with respect to water law the principles of Shari’ah law are still predominant.  The underlying

tenant of Islam, specifically the general rule of kindness to fellow human beings, has allowed

this system to last the test to time.

                                                  
41 Id. § 216
42 Id. § 1281
43 Id. § 1291
44 CAPONERA, supra note 1, at 63
45 Id.
46 Id. at 69
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Protection of Freshwater within the Common Law Legal System in Canada

Canada has a multifaceted legal system.  Nine provinces in Canada are said to be

common law provinces based on the British legal tradition while Quebec is a civil law province

based on the French Civil Code.47  This paper will only focus on the water law in the common

law system in Canada.  The source of the common law legal system dates back to the eleventh

century on the British Isles.  The development of the common law legal system happened as the

result of a historical fluke.48  Prior to the introduction of the common law system the British Isles

had experienced chthonic law, then Ancient Roman law, and then had reverted back to chthonic

law.  In 1066 the Normans from continental Europe invaded the British Isles.49  The Normans

needed a system of governance to control the local people.  There were inherent problems with

the Norman crown trying to control the local population across the English Channel.  William

the Conqueror determined he needed to create a new system of governance to solve this unique

problem, so he created the new system through “a cautious sampling of new ideas while

adapting them to necessities of legal, political and social life among the franci and the anglici of

England.”50

There were many outside influences on William the Conqueror at the time when he

created the common law system: the renaissance throughout Europe, the growth of written forms

of law over chthonic forms, the growth of the Islamic and Christian faiths, increased

international travel and commerce, and new scientific thinking and standards of proof.51 William

the Conqueror understood in order to maintain power he needed to create a system that would

allow the Normans to gain authority and legitimacy over the local English population.  If the
                                                  
47 GERALD GALL, THE CANADIAN LEGAL SYSTEM, 30 (Thomson Carswell 2004)
48 H. PATRICK GLENN, LEGAL TRADITIONS OF THE WORLD, 225 (Oxford University Press 2007) (2000)
49 Id.
50 Id.
51 Id. at 227
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Normans lacked support from the locals they knew that they would not be able to maintain their

power through military force alone.52  He used ideas from the world around them to create a new

legal system of governance based on procedure, local norms, and local involvement.

As a practical matter, because the Norman crown was across an ocean, William needed a

new special system on the ground in England to adjudicate disputes and keep the peace.  The

first unique aspect of his new system was whom he decided would fill the role of adjudicator.

William could not appoint loyal Norman nobles because the locals would not approve, and there

were no loyal locals to appoint.  Instead, he picked a neutral party: local priests.  The priests

could speak the local language, could read and write, and had moral authority and legitimacy.53

The second unique aspect of the system was that Norman legal system was not imposed onto the

British locals.  Instead William determined that the customs of the island would be the law.  The

customs were “not local, but rather were known throughout the land.”54  Next, William co-opted

support by the local population by making them the ultimate decision maker of the dispute by

creating a jury system.55  The last aspect of William the Conqueror’s system that helped ensure

its success was the distinct duty bestowed on each role within the system.  The role of the judge

was to ensure proper procedure.  The parties were supposed to act as adversaries and present

each side of the dispute.  And the ultimate decision maker was the community through the jury

system based on their local knowledge of the customs.56  William the Conqueror was able to

accomplish stability and control remotely through this structure.

Overtime as the system evolved and became more established a more formal royal court

system developed.  Disputes between individuals were adjudicated in the Court of Common
                                                  
52 Id. at 234
53 Id. at 226-29
54 GALL, supra note 47, at 56
55 GLENN, supra note 48, at 225
56 Id. at 227 –28
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Pleas, criminal cases were adjudicated in the Court of the King’s Bench, and monetary matters

were resolved in the Court of Exchequer.57  The decisions from these courts subsequently

became known as common customs or common law because the outcomes were determined

based on custom.58  Overtime these decisions became more formal and judges started to hold

themselves bound by their previous decisions, which was how the concept of precedent or star

decisis was created.59  To gain access to these courts citizens had to comply with very rigid rules.

These rules were based on royal commands called writs.  Each writ gave rise to a particular

procedure that was appropriate for a particular type of dispute.60  These writs were the

procedural mechanism through which every case was screened for the underlying substantive

legal claim.61  “The distinct writs or forms of action were defined by pleading requirements that

served to state the type of legal claim and remedy sought, and to identify the essential facts

which grounded the action and which were to be decided by the jury.”62  Choosing a writ

correctly was critically important for a party bringing a case because once a Plaintiff chose a writ

he could not change, and if he did not choose correctly his case would be dismissed for

procedural defects.63  If no writ fit the injury then the Plaintiff could not get his dispute

adjudicated in the royal court system, “where there is no remedy there is no wrong.”64

If a citizen’s dispute did not fit into a writ, he could bypass these royal courts and petition

the King for extraordinary remedy.65  The King’s Chancellor received these petitions and then

would made determination whether the dispute was worthy of a special equitable remedy based

                                                  
57 GALL, supra note 47, at 56
58 Id.
59 Id.
60 GLENN, supra note 48, at 229
61 Id. at 228
62 JOSHUA GETZLER, A HISTORY OF WATER RIGHTS AT COMMON LAW, 46-47 (Oxford University Press 2004)
63 GLENN, supra note 48, at 230
64 Id. at 230
65 GALL, supra note 47, at 60
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on principles of fairness and justice rather than on local custom.66  If he determined the dispute

was worthy of special consideration he would act as the adjudicator on behalf of the king and

issue an equitable remedy.67  The Chancellor’s position evolved into a special court called the

Court of Chancery that was exclusively a court of equity.68  Eventually to make the system more

accessible to the citizens, and focused on the merits rather than the procedure, the writ system

was abolished and courts of equity and courts of common law combined.  Despite these changes

the legacy of the common law legal system of antiquity is modern procedurally focused legal

system.

When the Normans arrived on the British Isles the Romans had previously ruled the

island centuries earlier at the height of the Roman Empire.  By the time the Normans arrived the

Roman water law principles had taken hold and had become the customary laws of the land.

Overtime these principles were then integrated into the old English common law system and

they are still influential in modern common law countries.69  Ancient Roman water law divided

water resources into three categories:

(1) Waters Common to Everyone (res comunis omnium).  Water within this

category was prohibited from being the object of ownership, it is limited to

the right of use.  This prohibition extends to individuals, entities, states, and

sovereign.   This category includes all flowing bodies of water.70

(2) Public Waters (res publicae).  Water within this category belongs to a

community, municipality, or other public institution.  The use of this category

                                                  
66 Id.
67 Id.
68 Id.
69 CAPONERA, supra note 1, at 60
70 Id.
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of water is limited to the institutions that have a legitimate title over them,

however these institutions can grant a right to use the water to others.71

(3) Private Waters (secretum unda).  The landowner had the exclusive and

unlimited right to use and abuse such water without consideration of others

(ius utendi et abutendi).  Only rainwater, groundwater, and minor water

bodies of water could be privately owned.72

The writs in early English common law preserved the same categorical division among the legal

status of different types of water.73  Early common law categorized running water bodies such as

streams, rivers, and natural channels as transient and fugitive resources.  Under the common law

doctrine transient resources cannot be owned.  It stated that these waters are “common to all who

can claim a right of access to it, and may be used in a reasonable manner by a riparian

landowner.”74  The status of water at early common law reflects the incorporation of the Roman

principles of res comunis omnium and res publicae.  The only water that can be privately owned

under English Common Law is water that accumulates or falls on the owner’s land, is collected

in natural or artificial drains, or underground water that is removed and retained.  The private

ownership right is limited to the time of possession.75  This private ownership right reflects the

Roman principle of secretum unda.

Under these different categories of water the early writs, or forms of action, were divided

between claims asserting rights and actions for the remedying of wrongs.76  In the first type of

case a “plaintiff claimed some interest by a demand of right projected into the future,” in the

                                                  
71 Id.
72 Id.
73 Id.
74 Id. at 74
75 Id.
76 GETZLER, supra note 62, at 47
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second type of case “the plaintiff sought protection of his interests from some past wrong.”77  “A

writ directed to a prospective vindication and maintenance of proprietary rights was generally

more formal, ceremonial, and unwieldy than a writ remedying an executed invasion of interest, a

past infliction of loss.”78  The early common law’s rights were concerned distributive justice

relating to the citizen’s property and statues in the feudal hierarchy, whereas the wrongs were

concerned with corrective justice related to harms and breaches of the peace.79

The English common law also developed a use doctrine called the riparian doctrine.

The riparian doctrine entitles the owner or occupier of land adjacent to a flowing water body to

jure naturae.  This right entitles the owner or occupier to enjoy water for “the very reason that

he owns or occupies the land.”80  This right is limited to using the water only in a manner that

does not interfere with the use right of the upstream and downstream owners.81  “Any

unreasonable and unauthorized interference with the use of the water by a person entitled to it

may be subject to an action for damages and may be restrained by injunction, even if there has

been no actual damage to the plaintiff.”82  The riparian owner has a right to receive water that is

not only unimpaired but also in its natural quality.  Under this right the riparian owner has a

claim against anyone who pollutes his water source.  In order to prevail on this claim the riparian

owner need not show actual damage to the water system, it is sufficient that he show that the

something was added affecting the quality.83

                                                  
77 Id.
78 Id. at 48
79 Id.
80 CAPONERA, supra note 1, at 60
81 Id. at 75
82 Id.
83 Id.
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During colonization Great Britain exported this system to its colonies, including

Canada.84  In some of the British colonies the water resources were substantially different from

the water resources in Great Britain.  In these locations the British adapted their system to fit the

particular geography and climate.  In Canada the climate conditions, and thus water resources,

are very similar to those in Great Britain.  Because the resources are so similar in the two

locations much of the original British common law water doctrines survived in Canada,

including the riparian doctrine.85

Overtime as the Canadian populations grew, so did their impact on Canada’s freshwater

resources.  By the beginning of the twentieth century the Canadian government realized that it

needed a more sophisticated system to oversee its water resources.  Starting in the western

providences all water rights were vested in the government, less the domestic and pre-existing

riparian rights.  After this change, the government established a licensing system for all new

purposes and uses.86  Today in Canada under the common law system of governance water is

protected through common law tort actions, the Constitution, and federal statutes and regulations

based on a permitting scheme.

The modern common law substantive area of law called torts is the successor to the old

English writ system.  The modern tortious causes of action are the remnants of the old writs that

were issued by the kings in antiquity.  Because the common law system is entirely based on

precedent, many of the elements of modern torts claims are the same elements that existed in the

original English writs.  The first tortious cause of action that can be used to protect water

resources in Canada is trespass.  It is difficult to prevail on this claim with regard to water

                                                  
84 Id. at 74
85 Id.
86 Id. at 77
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because it has a high burden of proof: the Plaintiff must prove that there was an actual physical

invasion.87  The second tort under which a party can bring a claim to protect freshwater is public

nuisance.  To prevail on this claim requires proving a disturbance or infringement of rights

enjoyed by the public in general, and the public through the attorney general must bring the

case.88  Given the principle of res publicae this tort has solid footing on this very old principle.

The next tortious cause of action available to protect water is negligence.  Courts review whether

a party was negligent based on the standard of care that a reasonable person would take and

whether there was a legal duty, breach of standard of care, cause-in-fact, proximate cause, and

damages.89  Finally, in Canada parties may seek to enjoin a party from damaging a water body.

To prevail on this claim the moving party must show the injury to the Plaintiff was small, it is

capable to being estimated in money, it can be adequately compensated by a small amount of

money, and the case is one in which it would be oppressive to the defendant to grant an

injunction.  While these torts were not originally created to address water resources issues

specifically, depending on the factual situation they can be strong tools used on an ad hoc basis

by individuals to protect water resources.

The Canadian Constitution90 is the supreme law of Canada in both the common law and

civil code provinces.91  It is divided into four sections: the first section references Schedule B of

the Canada Act as the legal doctrine that contains the substantive law, the second section

provides no Act of Parliament of the United Kingdom shall extend to Canada from 1982

forward, the third section states that the English and French texts of the Canada are equally

                                                  
87 DAVID VANDERZWAAG, CANADA AND MARINE ENVIRONMENTAL PROTECTION, 277 (Kluwer Law International
1995)
88 Id. at 278-79
89 Id. at 285
90 Constitution Act, 1867, 30 & 31 Vict. Ch. 3 (U.K.), as reprinted in R.S.C., No. 5 (Appendix 1982)
91 GALL, supra note 47, at 81
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authoritative, and the fourth section provides that the name of the Act is the Canada Act.92  The

Canada Act does not expressly include provisions relating to water resources, however some of

the provisions have been interpreted by Canadian courts to extend to water resources.

The Canada Act divides the power between the federal government and the provincial

governments.93  Within the Act the federal government has jurisdiction over the seacoast, inland

fisheries,94 and navigation and shipping.95  It also has the general power to promulgate laws

relating to peace, order, and good government (POGG).96  Based on these provisions in the

Constitution the Canadian Supreme Court has upheld the power of the federal government to

protect Canada’s water resources.  In R v. Northwest Falling Contractors Ltd  the Canadian

Supreme Court upheld the power of the federal government to prosecute a company that spilled

oil under the Fisheries Act.97  The Supreme Court also upheld the federal government’s power to

prosecute dumping violators in R v. Crown Zellerbach Canada Ltd under the Ocean Dumping

Control Act, which was promulgated pursuant to POGG.98

The Canadian providences also have explicit powers granted by the Canadian

Constitution that can be applied to water resources.  These include the local works and

undertakings provision,99 the property and civil rights within provinces provision,100 and

authority over provincially owned lands and resources.101  The Resource Amendment to the

Canada Act granted provinces the authority to create legislation concerning conservation and
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management of non-renewable resources, forestry resources, sites and facilities for generation

and production of electricity.102

From theses constitutional grants of power the federal government and provinces have

promulgated an extensive statutory and regulatory framework relating to water resources.  Under

the Fisheries Act103 there are two broad environmental offenses.  First, it is an offense for any

person to carry on any work or undertaking that results in harmful alteration, disruption or

destruction of fish habitat;104 second, individuals are prohibited from depositing deleterious

substances into water frequented by fish or in places where deleterious substances may enter

such water.105  The Act also allows the Minister of Fisheries and Oceans to require persons

carrying on or proposing activities that disrupt fish habitat or deposit deleterious substances to

provide information and studies.106

The Canadian Environmental Protection Act (CEPA)107 is the federal legislative umbrella

for regulating toxic substances.  CEPA grants the Ministers of Environment and Health the

power to gather detailed information about toxic and potentially toxic substances from

manufacturers, importers, transporters, distributors and users.108  This includes the power to

compile a list of “suspect toxics” for assessment priorities and assessment reports called the

Priority Substance List.109  The Act also delegates administrative duties for Canadian

Government relating to sustainable development.110  These duties include preventative and
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remedial measures to protect the environment, encourage public participation, which must be

taken into account when making social and economic decisions.

The Canadian Water Act111 establishes federal-provincial consultative arrangements on

water resource matters including intergovernmental committees,112 and authorizes federal-

provincial agreements of water resource management programs including inventory of water

resources, cooperative research, formulation of comprehensive management plans.113  The Pest

Control Products Act114 prohibits individuals from selling or importing into Canada any

controlled product unless the product is registered and packaged and labeled as prescribed

regulations.115  It also authorizes the Minister of Agriculture to refuse or amend a registration if

in her/his opinion “the use of the control product would lead to an unacceptable risk of harm to  .

. . public health, plant, animals, or the environment.”

The common law legal system originally based on a localized procedural court system

designed to keep the peace has stood the test of time as a prevailing legal system in the world.

In Canada the common law system maintained the original Roman water principles that were

customary law in the British Isles in the eleventh century.  Today the procedural mechanisms

that are established to enforce these rights include tortious actions, the Canadian Constitution,

and statutes and regulations promulgated pursuant to the Constitution.  All of these are

interpreted and massaged by Canadian courts to further protect what is not explicitly protected

by these three mechanisms.

Protection of Freshwater within the Asian Legal System in China
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The current Chinese legal system is the result of the evolution and combination of

different political and ideological philosophies, formal systems of governance, and economic

systems.  The original source of water laws in China dates back to 300 BCE.  Before the era of

Confucianism, in 300 BCE, China was experiencing a time of social upheaval where tribal

warlords ruled.116  Around this time two competing ideas about governance and social order

emerged.  The first is called fa.  Fa is the formal law, and those who are proponents of the fa are

legalists.117    The other competing idea was Confucius’ idea of li which is virtue, propriety,

obligations,118 and above all else the denial of formal law and sanctions.119

The Chinese tribal society solidified into an empire in 221 BCE under the Ch’in dynasty.

The Ch’in Empire adopted a governance system based on fa.  The fa within the Ch’in Empire

was associated with the military might, was doctrinally intolerant, and was used as a mechanism

for brutal repression.120  Using fa Shih-Huang-Ti, the emperor of the Chi’in dynasty, centralized

the administration of freshwater.  He also enacted a uniform and public system of codes to

regulate freshwater.121  The Ch’in Empire fell after a mere fourteen years, and with it the use of

fa as the predominant component of the legal system.122  In response to the negative experiences

of living under a legal system based on fa during the Chi’in dynasty, the successor, the Han

dynasty, adopted a system based on the Confucius’ idea of li.

Li is a hierarchal system of guidance and ethical obligation rather than of legal mandates

and rules.123  This system is based on the belief that “human virtues can be refined and
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heightened by persuasion and example” rather than by fa.124  The main goal of a Confucian

society is social harmony.125  Li accomplishes this goal through a hierarchal structure of

superior-inferior interpersonal relationships.  These relationships include family, guild,

employment, village, friendship, and most importantly age.126  While the obligations of li were

based on these relationships, these obligations were not rigid and fixed for everyone. They were

contextual based on the surrounding circumstances of the relationship. These obligations focused

on society rather than on the individual; in Confucianist China there was no special protection

for the individual rights or droits sbjectifs.127  Followers of Confucius believed that if all

members of society fulfilled their individual role, then there would be peace and order in

society.128  Through these obligations the ruling class maintained order by virtue rather than by

law.  On a spectrum of different types of legal systems li fits somewhere between a religious

system based on morals and positive legal systems based on rules, such as the civil law or

common law systems.129

Another important influence of li on Chinese society is the role of the judiciary as a

method of adjudication.  Confucius strongly disfavored using courts and laws to solve problems

and disputes.  Instead under li disputes are better resolved through the relationships themselves.

Consequently, mediation or informal dispute resolution became the more socially acceptable

means to solving disputes.  Under li, when a dispute escalates into a problem that can only be

resolved through the court system, the parties have somehow failed their obligations to create a

                                                  
124 GLENN, supra note 48, at 313
125 Id.
126 Id. at 319
127 Id. at 337
128 Id.
129 Id. at 313



23

harmonious society.  “Chinese society thus became a combination of stick and carrot, the stick

always available but the carrot enjoying the theoretical advantage.”130

Under Confucian’s rubric of li there is a close connection between human social order

and the natural cosmic order.  The goal of harmony under li is not limited to humans and society,

it extends to the natural world as well.131  Li protects the natural world in the same way it molds

human behavior, it guides individuals with ethical obligations rather than by enforcing laws.132

Under li there was no private ownership of freshwater, instead the emperor took responsibility

over administration of China’s freshwater resources.  This responsibility included the

construction, maintenance, and repair of hydraulic works such as bridges, navigation, and

fishery.133  From the Hun Empire in 300 BCE, until the middle of the nineteenth century, the

legal system in China was based on Confucius’ philosophy. The long tenure of the Confucianist

legal philosophy in China allowed the principles of li to evolve and take a strong hold of Chinese

society and culture.

Overtime there was eventually a push to codify the li into an organized and codified

system of laws that resembled western laws.  This push came during the Qing dynasty (1644-

1911 A.D.).  During this period trade between China and the rest of the world was rapidly

increasing. 134  Initially the Qing dynasty was ambivalent to the influx of westerners and other

outsiders into China.135  This ambivalence resulted in the creation of extraterritorial privileges for

foreigners.  These privileges included the exemption of westerners from the local Chinese

jurisdiction, and allowed westerners to alternatively establish western courts and apply western
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law to expatriates living in China.136  These extraterritorial privileges were a source of great

tension between China and westerners, in large part because the li system of ethical obligations

influences and molds individuals behavior in a very different way than western legal systems.

From its experience with extraterritorial courts the Chinese social conscious became

acutely aware that “the legal system is a vital element of control over individuals and property,

foreign trade, and economic development,” and that China could never afford to lose control of

it in the future.137  This substantial problem of clashing cultures and legal authority motivated

Emperor Guangxu to try to harmonize the two systems.  He determined this could be best

accomplished through codifying the li into laws that mimicked western legal systems. 138   In

1902 Emperor Guangxu created six codes: Constitution, Commercial Law, Civil Law, Civil

Code of Procedure, and Criminal Code.139  He also created a Supreme Court in 1906 to interpret

these new codes.140  These codes included li water obligations.  The emperor codified individual

duties relating to water matters.  The purpose of these duties was to enhance public welfare.141

By 1947 the Chinese government had created a Constitution.  Article 143 codified the

prohibition of private water ownership stating that all water resources were public property

belonging to the state.142

In 1949 the Chinese Communist Party (CCP) forcefully removed the Guomingdang

dynasty from power.  This did not just include removing the people, but also included abolishing

judiciary and the laws, including the codes of 1902.143  The CCP wanted to create a new society
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based on historic determinism, which meant that the party would be the primary means of

transforming China into a communist utopia.144  Mao Zedong, the leader of the CCP, did not

want to completely abandon the guidance and function of li within the new society.  He decided

to borrow and manipulate the principle of li to help create a utopian society.  He reinterpreted the

li principle of loyalty to function as loyalty to the party and communist state instead of loyalty

within inter-personal relationships.145  To be virtuous member of Maoist society was to prescribe

to the political program and follow the party line.146  During the Cultural Revolution (1966-

1976) the CCP completely rejected western or soviet style legal systems.  The CCP closed the

few remaining law schools and burned all legal books.  The CCP recognized only general

ideological principles instead of the rule of law, and they vested all adjudicatory power in the

party itself, specifically in the Ministry of Public Security.147  Under the Maoist regime the state

alone determined right and wrong, to the exclusion of religion or morals, and absent any

standardized presentation of the party’s expectations to the community.148

Along with creating a utopian society, another goal of the Moaist regime was to

transform China into a world power through economic productivity and self-reliance.149  The

CCP’s insistence on economic isolation stood in the way of China’s economic potential.  In

1978, two years after the death of Mao, the government instituted the Four Modernizations.

They sought to develop agriculture, industry, national defense, science/technology, as well as

institutionalizing economic reforms in order to gain the confidence of the rest of the world.150

These actions lead to more economic reforms, which lead to China’s experiment with “market
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socialism,” replacing the purely Communist utopian ideal with a market driven variation.151

China’s modern legal system has played an integral role in legitimizing its transition to market

socialism.

After ten years of lawlessness and the death of Mao, the CCP recognized that a key

element to the success of the modernization process was to develop a legal system.  In order to

create stability the CCP realized they need continuity within their laws.152  By 1982 the post-Mao

communist government had promulgated a number of organic laws, or zuzhi fa, and had revised

the Constitution of 1947 into the Constitution of 1982.  Since 1982 China has fervently

promulgated new laws in a manner suggesting that China was desperately trying to make up for

lost time to catch up with the rest of the world.  While China has been successful at

promulgating new laws, they remain under pressure from the international community to

continue to make improvements.  “The Chinese government has been, and continues to be, under

pressure from its trading partners to strengthen its laws, improve the enforcement of its laws, and

allow for greater transparency and access to its laws and regulations.”153

As a part of this transition, China has developed a legal framework to protect the

environment, including freshwater resources.154  The first environmental law that the CCP passed

after the death of Mao was the Environmental Protection Law in 1979.  The law provides a

general framework, “to protect and improve the human environment and the ecological

environment, prevent and control pollution and other environmental hazards, safeguard people’s

health and promote the development of China’s socialist movement.”155  In 1988 the State

Environmental Protection Administration (SEPA) became a ministry-level administrative
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agency.  SEPA decided to use the United States’ environmental statutory and regulatory program

and structure as a model for the expansion of its environmental program.  Similar to the United

States’ program, SEPA accomplishes its environmental program through a regulatory permitting

and penalty scheme.156

The Marine Environmental Pollution Law is the statute the Chinese created to regulate

and protect China’s freshwater resources.157  It accomplishes this primarily by protecting

Chinese marine resources from the discharge of pollutants and by promoting sustainable

development.158  It protects freshwater by controlling land-originating pollutants159 and pollution

produced by vessels.160  Land-based pollutants include toxic or harmful liquid waste, medical

waste, substances containing high or medium levels of radioactive materials, petroleum based

substances, aqueous acids, alkalis, poison, or water with elevated temperature.161 Individuals are

prohibited from dumping these into water sources, especially into conservation zones,

sightseeing or tourist areas, and fisheries.162  Parties may obtain discharge permits through

applying to SEPA.163  Similarly vessels are prohibited from discharging ballast waters, tanker

washings, or bilge and other oily waters into a water source.164  Vessels are also required to

maintain pollution control equipment and reports,165 and they must dispose of their waste with an

authorized disposal agent.166
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The main pitfalls of the Chinese environmental regulatory system are implementation

and enforcement.  The root of this problem is likely two-fold.  The first is China’s historic

emphasis on economic growth through developing heavy industry at the expense of conservation

and natural resources protection.  In China environmental enforcement has always been a lower

priority than economic and industrial development.167  The second problem surrounding

enforcement stems from cultural mindset based on li and from the Cultural Revolution when

there were essentially no laws in China.  Culturally, up until two decades ago, the idea of

enforcing a law as a primary behavior changing mechanism was completely foreign to the

Chinese people.  Consequently it is no surprise that after centuries of living under one mentality

based on obligations, it is taking the Chinese government and people some time to adjust to a

whole new way of viewing their social responsibilities.

Comparison

The Shari’ah, Common Law, and Chinese legal systems each represent a different legal

approach to protect freshwater.  There were many different factors that influenced how these

different legal systems are structured and how they function within their respective societies in

modern times.  While all of the systems are ultimately a mechanism to create societal order

through behavior modification, they go about modifying behavior in different ways.  One reason

the three systems are so different is because they were each created for a different purpose.

The Shari’ah legal system is unique because the source of the law is divine.  Shari’ah law

accomplishes social order and cohesion through moral obligations and norms.  Individuals and

societies that prescribe to Shari’ah law are not just interested in social order in the here and now,

but also the eternal preservation of their souls, which is the ultimate motivation to live within the
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behavioral confines of the law.  The purpose of this divine law is to protect and guide the

community of followers.  Consistent with that purpose, Shari’ah law makes water communal

property.  This ensures the preservation of the community by putting the wellbeing of the

community as a whole before the ability of an individual to prosper financially from the

exploitation of a scarce resource.  It also helps stop infighting within the community because it

mandates how the resource is to be used, so the community does not have to grapple with a

potentially contentious issue.

The Common Law system was created for a very different purpose.  It was not created to

function as the glue of the community, nor as the moral compass of the community.  Instead, it

was created as a legitimate and accepted mechanism to resolve individual disputes and keep the

peace.  Consequently, the common law system does not focus on what the community should do

with freshwater, but rather what to do when problems arise such as pollution, misuse, and use.  It

also focuses on the actions of the individual actor.  Rather than creating a system that focuses on

how the community can maintain the integrity of the freshwater system, the Canadian laws are

all responses to how individuals negatively affect the Canadian freshwater sources.  This

represents more of a command and control approach to maintaining a natural resource, as

opposed to the Shari’ah obligatory approach.

The Chinese legal system, based on the underlying principle of li, is similar to Shari’ah

law in the sense that it is obligatory.  The glue of the system is that individuals aspire to be ideal

members of society by performing their duties.  Li is different from Shari’ah law because it is

not based on morals but rather the Confucianist ideology of what creates an ideal society.

Another similarity between Shari’ah legal system and the Chinese legal system is that one of the

main goals of both systems is community cohesion and harmony.  Both legal systems are
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intended to function as the social glue within the society, where the required actions of the

community members result in making the community a better place.  This is contrasted to the

common law legal system that frames water use in terms of rights with a coinciding list of

prohibited acts establishing the outer boundary of behavior.  This approach does not put

preservation and community first.  Rather it values the individual’s use of the resource.  On the

other hand, the other two systems chose to make freshwater community property.  Framing the

community’s relationship to the freshwater resource in this manner furthers both systems’

function as the social glue that works to help achieve community cohesion.  In order for the

community as a whole to prosper, all members need access to freshwater.  Accordingly both

systems recognized the best way to achieve this was to explicitly mandate that water is the

property of the community, and everyone in the community has a shared responsibility in

protecting it.

Another important factor that influenced the way each system structured its laws to

protect water was the physical geography and natural resources of the location where each

system originated.  The Arabian Peninsula where Shari’ah law originated has the most arid

climate of the three systems.  Freshwater on the Arabian Peninsula is a very scarce resource, and

prior to Shari’ah law freshwater in the region was a constant source of fighting in the region.

Making water a community resource and forcing all members of the community to share water

stabilized the region.  The British Isles, where the common law system originated, is the polar

opposite from the Arabian Peninsula.  The climate in Great Britain is very humid and wet, and

there is ample freshwater.  When the Normans developed the common law system, freshwater

was not a major source of conflict like it was in the Arabian Peninsula.  Because freshwater was

not a major source of conflict, the Normans only needed to deal with problems related to
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freshwater on a case-by-case basis.  China is unique from the Shari’ah legal system and the

Common Law legal system because its development of freshwater maintenance was less focused

on the geography and resources, and more focused on the philosophical underpinnings of

Confucius.  China spans a vast geographic area where different regions have vastly different

freshwater resources.  The concept of li was flexible enough to be able to bridge these different

resources based on the needs of the different communities.

Another difference between the three systems is the longevity of each system’s current

mechanisms to protect freshwater.  Both the Shari’ah and common law legal systems substantive

standards and mechanisms to protect freshwater are fairly well established and engrained in their

respective societies.  The Prophet Muhammad introduced the community’s obligations towards

freshwater in the sixth century and it has not changed much since.  Because Shari’ah law is

divine, followers may only interpret in a very limited fashion and they cannot change it.  As a

result because the texts do not change or evolve the substantive obligations also have not

changed over time.  The protection of water in the different countries on the Arabian Peninsula

do not vary much in substance because the substance all stems from the same static source.

Therefore whether the country has adopted a strictly Shari’ah law system, the Mejelle Civil

Code, or a hybrid system, these all reflect the underlying well establish and widely accepted

societal principle that freshwater is a community resource, the use of which is for the benefit of

the community, and all shall be granted free access.  The common law legal system’s protection

of fresh water is also well established.  The underlying customary water law is from the British

Isles in the eleventh century, which was based on the even older substantive principles of Roman

water law.  While the common law legal system differs from the Shari’ah legal system because

the laws are able to evolve and change overtime, the concept of precedent does maintain
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continuity within the system.  The original Roman categorization of different types of water and

riparian use rights are still a part of the modern common law tortious causes of action.  The

current Chinese codified system of laws is a very new development in comparison to the other

two systems.  The current system in China was established mere decades ago, and represented a

fundamental changes to both methodology and substance of Chinese law.  The Chinese

government currently struggles to move their laws from being theoretical statements on paper to

functioning laws that are accepted and followed, and that are eventually assimilated in Chinese

society like in the other two systems.

In looking to the future there are aspects of all of these legal systems that could help

enhance the global protection of freshwater resources.  First, both the Shari’ah and Chinese

conceptions that water as a communal resource could change the way the majority of the world

views and uses Earth’s finite freshwater resources.  As the world population grows, so does the

use and impact on the freshwater reserves.  As freshwater becomes scarcer, the world will need

to ensure that everyone has access to freshwater and forbid the exploitation of this resource for

windfall profits.  The other aspect of Chinese law that would help the world move towards

sustainable use of freshwater, is the mentality that individuals have an obligation towards

reaching harmony with the natural world; as opposed to the western mentality that individuals

have an unlimited right to exploit the natural resources that they own.  From the common law

system, the systematic regulatory approach to redressing environmental harm and degradation

could add an aspect of deterrence and ability to redress harms to a communal obligation based

system.  In order to solve the inevitable freshwater crisis of the future, borrowing the best and

most successful parts from each system could help solve this impending problem.
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Conclusion

Returning to Dante A. Caponera’s quote it is clear that in order to understand modern

water laws it is necessary to first understand the political, religious, social climate at the time the

system was created and overtime as the system developed.  It is equally important to understand

the freshwater resources of the region.  Within the three legal systems the different cultures have

created different laws and different ways to manage their freshwater resources.  Each system has

aspects that work well, and aspects that could be improved upon.  Analyzing and learning from

the aspects that work well in each system can assist in the future to increase the protection of the

environment.


