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I. INTRODUCTION 

 
The history of the inequitable treatment of Indigenous Peoples1 in Virginia is an unhappy 

one, as Virginia leaders throughout the years sought to minimize the sovereignty, cultural heritage, 

and overall presence of tribes in the Commonwealth.2 After centuries of delegitimization, official 

recognition and formal government-to-government relationships have become one path forward 

for Virginia Indian Tribes. If they choose to pursue federal recognition, tribes have two primary 

avenues3: (1) a formal administrative process overseen by the U.S. Bureau of Indian Affairs 

(“BIA”),4 and (2) via Congressional legislation,5 both of which can be costly and time consuming.6  

 

While federal recognition is potentially available to all tribes, Virginia is one of only 

seventeen states that has a process for state recognition.7 A tribe may seek state recognition in 

Virginia by petitioning the Secretary of the Commonwealth and the Virginia Indian Advisory 

Board to convene a workgroup which may then make a recommendation to the legislature,8 or by 

 
1 This paper refers to the pre-colonial inhabitants of the land that makes up the United States as “Indigenous 

Peoples.” When broadly referring to the unique governments and communities of Indigenous Peoples, the terms 

“tribes” and “tribal” are used. When referring to specific tribes or tribes specifically in Virginia, proper names are 

used (for example, the “Pamunkey Indian Tribe” or the “Nansemond Indian Nation” or “Virginia Indian Tribes”, 

which is the term used in § 2.2-401.01 of the Code of Virginia). Where individual programs from other states and 

localities are discussed, the terms used by that program will be used. For more discussion on these and other terms, 

see Michael Yellow Bird, What We Want to Be Called: Indigenous Peoples’ Perspectives on Racial and Ethnic 

Identity Labels, 23 AM. INDIAN Q. 1, 1 (1999), https://www.jstor.org/stable/1185964?seq=1. 

2 See generally NAT’L CONG. OF AM. INDIANS, TRIBAL NATIONS & THE U.S.: AN INTRODUCTION (2020), 

https://www.ncai.org/tribalnations/introduction/Indian_Country_101_Updated_February_2019.pdf. 
3 See Frequently Asked Questions: How is federal recognition status conferred?, U.S. DEP’T OF THE INTERIOR, 

BUREAU OF INDIAN AFFS. (citing The Federally Recognized Indian Tribe List Act, 108 Stat. 4791, 4792 (1994)), 

https://www.bia.gov/frequently-asked-questions (last visited June 4, 2021). The statute governing recognition is the 

Federally Recognized Indian Tribe List Act, which allows three different paths to federal recognition: the two most-

common options of administrative recognition and Congressional act, and the less-utilized option to seek recognition 

through a court order. 
4 See, e.g., Press Release, U.S. Dep’t of the Interior, Interior Department Issues Final Determination for Two Federal 

Acknowledgement Petitioners (July 2, 2015),  

https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ofa/petition/323_pamunk_VA/323_fd_pr.pdf.  
5 See, e.g., Thomasina E. Jordan Indian Tribes of Virginia Federal Recognition Act of 2017, Pub. L. No. 115-121 

(2018) [hereinafter Jordan Act].  
6 See Alexa Koenig & Jonathan Stein, Federalism and the State Recognition of Native American Tribes: A Survey of 

State Recognized Tribes and State Recognition Processes Across the United States, 48 SANTA CLARA L. REV. 79, 80 

(2008), https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1123&context=lawreview. 
7 Estimates of the number of states that have a process for state recognition can vary. Some states, like Virginia, have 

a formal process, while others have an informal one that nonetheless offers some degree of recognition separate from 

that of the federal government. For more information on which states have a process for state recognition and the 

number of tribes with state and federal recognition, see infra note 10; Martha Salazar, State Recognition of Am. Indian 

Tribes, NAT’L CONF. OF ST. LEGIS. (Oct. 2016),  

https://www.ncsl.org/legislators-staff/legislators/quad-caucus/state-recognition-of-american-indian-tribes.aspx ; See 

also Koenig and Stein, supra note 6 at 108.  
8 See Virginia Indian Advisory Board: Procedure for Petitioning, VA. SEC’Y OF THE COMMONWEALTH, 

https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/tribal-recognition-

https://www.jstor.org/stable/1185964?seq=1
https://www.ncai.org/tribalnations/introduction/Indian_Country_101_Updated_February_2019.pdf
https://www.bia.gov/frequently-asked-questions
https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ofa/petition/323_pamunk_VA/323_fd_pr.pdf
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1123&context=lawreview
https://www.ncsl.org/legislators-staff/legislators/quad-caucus/state-recognition-of-american-indian-tribes.aspx
https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/tribal-recognition-procedure/


4 

 

introducing a bill directly in the General Assembly.9 There are currently eleven state recognized 

tribes in Virginia, seven of which are also federally recognized.10 

 

When tribes are recognized, changed relationships with state and local governments pose 

new challenges and opportunities. Federally recognized tribes assert a degree of autonomy and 

independence as sovereign nations within the United States, but the implications for government-

to-government relationships with states and municipalities are less clear. In addition, the federal 

government continues to develop its interpretation of the boundaries of the sovereign nation 

relationship via both federal statute11 and U.S. Supreme Court case law.12 There is no universal 

policy for relationships between states and state recognized tribes. 

 

Currently, Virginia does not have a comprehensive structure for communication and 

collaboration between tribes and state and local governments beyond a limited statutory liaison 

 
procedure/ (last visited June 7, 2021). For a list of the criteria a tribe must meet to receive a recommendation from 

the Board, see Virginia Indian Advisory Board: Tribal Recognition Criteria, VA. SEC’Y OF THE COMMONWEALTH, 

https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/tribal-recognition-criteria/ 

(last visited June 7, 2021). 
9 See, e.g., 2021 Legis. Bill Hist. VA H.J. 572. See Appendix A for a history of the Virginia tribal recognition 

process. 
10 The seven state and federally recognized tribes in Virginia are: the Pamunkey Indian Tribe, the Chickahominy 

Indian Tribe, the Chickahominy Indian Tribe–Eastern Division, the Upper Mattaponi Indian Tribe, the Rappahannock 

Tribe, Inc., the Monacan Indian Nation, and the Nansemond Indian Nation. The four additional state recognized tribes 

are: the Mattaponi Tribe, the Cheroenhaka (Nottoway) Indian Tribe, the Nottoway Indian Tribe of Virginia, and the 

Patawomeck Indian Tribe of Virginia. See List of Federal and State Recognized Tribes, NAT’L CONF. OF ST. LEGIS., 

https://www.ncsl.org/legislators-staff/legislators/quad-caucus/list-of-federal-and-state-recognized-tribes.aspx#State; 

State Recognized Tribes, SEC’Y OF THE COMMONWEALTH, https://www.commonwealth.virginia.gov/virginia-

indians/state-recognized-tribes/. In addition to state and federal recognition, colonial-era treaties between the English 

Crown and various tribes, such as the 1677 Treaty of Middle Plantation, also provided for certain rights for the 

signatory tribes.  
11 See, e.g., Native American Graves Protection and Repatriation Act, Pub. L. 101-601 (1990) (stating that any federal 

agency or institution receiving federal funds must return remains and cultural items related to Native graves to their 

appropriate parties, including items held before the policy was enacted). 
12 See, e.g., McGirt v. Oklahoma, 591 U.S. ___ (2020) (slip opinion, holding that crimes committed by Native people 

on reservation land guaranteed by federal treaty must be tried in tribal or federal court, not state court). More broadly, 

McGirt affirms the sovereign rights of federally recognized tribes and the fact that tribal reservations may not be 

disestablished by states, only by explicit action by Congress. Thus, if a Virginia reservation established by an Act of 

the Virginia General Assembly prior to the American Revolution were unlawfully disestablished by the 

Commonwealth, the ruling in McGirt could clear the path for recognizing land within the historic boundaries as Indian 

lands. An example of such an early reservation is the Nottoway “Circle and Square” tracts granted to the Tribe in 

1705, later broken up and sold at tribal members’ request by trustees appointed by the Virginia General Assembly. 

See JOURNALS OF THE HOUSE OF BURGESSES OF VIRGINIA, ed. H.R. McIlwaine, Virginia State Library (1916), Vol. 4 

at 98, available on Google Books at  

https://books.google.com/books/about/Journals_of_the_House_of_Burgesses_of_Vi.html?id=sjbnAAAAMAAJ ; see 

also PETITION OF 10 DECEMBER 1821, Southampton County Legislative Petitions) available via the Virginia Memory 

Collection, https://www.virginiamemory.com/collections/petitions; and the breakup of the Gingaskin reservation on 

the Eastern Shore (documents available in the collection of the Library of Virginia, Guide to the Northampton County 

(Va.) Land Records Relating to Gingaskin Indian Lands, 1795-1815, 

https://ead.lib.virginia.edu/vivaxtf/view?docId=lva/vi04050.xml).   

https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/tribal-recognition-procedure/
https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/tribal-recognition-criteria/
https://www.ncsl.org/legislators-staff/legislators/quad-caucus/list-of-federal-and-state-recognized-tribes.aspx#State
https://www.commonwealth.virginia.gov/virginia-indians/state-recognized-tribes/
https://www.commonwealth.virginia.gov/virginia-indians/state-recognized-tribes/
https://books.google.com/books/about/Journals_of_the_House_of_Burgesses_of_Vi.html?id=sjbnAAAAMAAJ
https://www.virginiamemory.com/collections/petitions
https://ead.lib.virginia.edu/vivaxtf/view?docId=lva/vi04050.xml


5 

 

role held by the Secretary of the Commonwealth13, an advisory board to assist with review of tribal 

recognition applications14, and a 2021 Executive Order directing certain state agencies to develop 

procedures for tribal consultation for environmental, cultural and historic resources permits.15 The 

lack of structure is problematic for several reasons. First, it is unclear how the Commonwealth and 

localities should interact with recognized tribes and how either type of recognition (state or federal) 

affects jurisdiction. For example, is it appropriate for a county, city, or town to directly contract 

with a tribe as a sovereign nation, or is that ability reserved for the state?16 Is consultation required 

for projects that may impact a state-recognized tribe?17  

 

Specific issues for localities relating to recognition status and jurisdiction include 

policymaking in the context of the Dillon Rule, which limits the authority of local governments in 

Virginia.18 Interactions with each level of government in Virginia are complex, lack structure, and 

can create conflicts, particularly with potentially overlapping environmental and land use issues 

such as groundwater rights and regulations.19 A formal, universal state framework would likely 

 
13 Virginia Code § 2.2-401.01(A). Liaison to Virginia Indian tribes, 

https://law.lis.virginia.gov/vacode/title2.2/chapter4/section2.2-401.01/. 
14 Id., Section (B).  
15 Va. Exec. Order No. 82 (2021), Consultation with Federally-Recognized Tribal Nations for Environmental and 

Historical Permits and Reviews, https://www.governor.virginia.gov/media/governorvirginiagov/executive-

actions/EO-82-Consultation-With-Federally-Recognized-Tribal-Nations-For-Environmental-And-Historic-Permits-

And-Reviews.pdf; alternatively, https://www.indianz.com/News/wp-content/uploads/2021/11/18/virgniaeo82.pdf . 
16 See, e.g., Timothy Zick, Are the States Sovereign?, Washington University Law Quarterly (Vol. 83:229) at 261, 

William & Mary Law School, William & Mary Law School Scholarship Repository (2005), 

https://scholarship.law.wm.edu/facpubs/275 (“All states might be said to be legally sovereign. They possess a ‘set of 

attributes that constitutes the legal personality of a state.’ These include such things as legal competence to participate 

in the international system on an equal footing with other states, consent to treaty obligations, the right to exclude 

other states from interfering with internal matters, and control of their borders.”). 
17 See, e.g., Mattaponi Indian Tribe v. Commonwealth, Circuit Court No. 3001-RW/RC (Va. Cir. Ct. Feb. 5, 2007) at 

2 (“The Circuit Court held that while Virginia law governed the Tribe's Treaty claims, the Circuit Court lacked 

jurisdiction to try any claims made under the Treaty. The Supreme Court of Virginia agreed that Virginia law governs 

the Tribe's Treaty claims, yet held that the Circuit Court indeed has jurisdiction to decide them.”).  
18 According to the Dillon Rule, which is a rule of statutory construction created by judicial interpretation, local 

governments are limited in authority to those powers expressly granted or fairly implied by the state legislature, or 

those deemed essential and/or indispensable. Jennings v. Board of Supervisors of Northumberland County, 281 Va. 

511, 516, 708 S.E.2d 841, 844 (2011) (“a locality’s zoning powers are ‘fixed by statute and are limited to those 

conferred expressly or by necessary implication’”). See also Marble Technologies, Inc. v. City of Hampton, 279 Va. 

409, 690 S.E.2d 84 (2010); Board of Supervisors of Augusta County v. Countryside Investment Co., 258 Va. 497, 

S.E.2d 610 (1999); Commonwealth v. County Board of Arlington County, 217 Va. 558, 574-575, 232 S.E.2d 30, 41 

(1977). For application of the Dillon Rule in Virginia, specifically with respect to land use, see, e.g., GREG KAMPTNER, 

CH. 5: THE DILLON RULE AND ITS LIMITATIONS ON A LOCALITY’S LAND USE POWERS, ALBEMARLE CNTY. LAND USE 

L. HANDBOOK (2015), https://www.albemarle.org/Home/ShowDocument?id=3077.  
19 The topic of groundwater rights and regulatory authority over groundwater is a complex issue that is treated 

differently across the United States. For recent discussions of groundwater rights involving tribes, see Agua Caliente 

Band of Cahuilla Indians v. Coachella Valley Water Dist., 849 F.3d 1262 (9th Cir. 2017) (holding that the Agua 

Caliente Band of Cahuilla Indians had an implied water right on its reservation, which extended to groundwater); 

Mattaponi Indian Tribe v. Commonwealth, 72 Va. Cir. 444, 460 (Va. Cir. Ct. 2007) (holding that a state tribe’s claim 

to reserved water rights was subject to a showing of necessity); Alyssa Lankford, Agua Caliente Band of Cahuilla 

Indians v. Coachella Valley Water District: A Tribe’s Successful Fight for Federally Reserved Water Rights, 43 AM. 

INDIAN L. REV. 203 (2018) (discussing the impact of Agua Caliente on competing groundwater rights, particularly the 

https://law.lis.virginia.gov/vacode/title2.2/chapter4/section2.2-401.01/
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-82-Consultation-With-Federally-Recognized-Tribal-Nations-For-Environmental-And-Historic-Permits-And-Reviews.pdf
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-82-Consultation-With-Federally-Recognized-Tribal-Nations-For-Environmental-And-Historic-Permits-And-Reviews.pdf
https://www.governor.virginia.gov/media/governorvirginiagov/executive-actions/EO-82-Consultation-With-Federally-Recognized-Tribal-Nations-For-Environmental-And-Historic-Permits-And-Reviews.pdf
https://www.indianz.com/News/wp-content/uploads/2021/11/18/virgniaeo82.pdf
https://scholarship.law.wm.edu/facpubs/275
https://www.albemarle.org/Home/ShowDocument?id=3077
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improve communication and foster broader understanding, potentially resolving existing issues 

and creating clear processes for engagement.  

 

Second, it can be difficult for localities to determine which tribes will be affected by 

locality activities when current tribal members, tribal land holdings, and historical tribal associates 

and land holdings may all be in different locations.  Strengthened cooperative structures could help 

define physical and cultural boundaries for tribes, the Commonwealth, and localities, as well as 

foster frequent and meaningful communication.  

 

These issues are complex and there are numerous ways in which they may be addressed. 

This paper discusses options the Commonwealth could consider when evaluating decision-making 

processes that affect tribes in Virginia, with the goal of improving communication and 

collaboration between tribal, state, and local governments; and will highlight key case studies from 

other states and localities that provide precedents. The following options are based on a framework 

of free, prior, and informed consent, which emphasizes self-determination and an individual right 

to pursue economic, social, and cultural development.20 This framework can be applied to decision 

making and projects for any topic. Moving forward, government-to-government communication 

will be key to developing solutions to pressing issues such as building climate change resiliency 

and other long-term initiatives.  

 

 

II. STATE AND TRIBAL GOVERNMENT RELATIONSHIPS 

 
State and tribal governments are connected by unique and complex relationships. A state 

has a role in supporting members of tribes within its jurisdictional boundaries, as they are citizens 

of the United States, that state, and their tribe.21 Simultaneously, the federal government views 

 
novel application of reserved rights to groundwater in addition to surface water); Jacqueline Goodrum, Taking On 

Water: Winters, Necessity And The Riparian East, 43 WM. & MARY ENV’T L. & POL’Y REV. 807 (2019) (explaining 

how tribes in the eastern United States could satisfy the necessity requirement under doctrine established in the 

landmark case Winters v. United States, 207 U.S. 564, 575-77 (1908) (“The power of the Government to reserve the 

waters and exempt them from appropriation under the state laws is not denied, and could not be. That the Government 

did reserve them we have decided, and for a use which would be necessarily continued through the years.” Winters at 

577.). 
20 Free, Prior, and Informed Consent (“FPIC”) is based on two principles: (1) all peoples have the right to self-

determination; and (2) all peoples have the right to pursue their economic, social, and cultural development. See FOOD 

& AGRIC. ORG. OF THE U.N., FREE, PRIOR AND INFORMED CONSENT MANUAL 11 (2016). For more information on 

FPIC research and implementation methods, see Angus MacInnes et al., Free, prior and informed consent: how to 

rectify the devastating consequences of harmful mining for indigenous peoples, 15 PERSPECTIVES ON ECOLOGY & 

CONSERVATION 152-160 (2017); and Tribal Consent & Consultation Policy: Centennial Accord Plan, WASH. ST. 

ATT’Y GEN. (May 10, 2019), https://www.atg.wa.gov/tribal-consent-consultation-policy, which incorporates the 

framework of FPIC. In sum, FPIC is a framework for project management and decision making. It requires that 

potentially-affected communities are identified as early as possible in the process and given sufficient information 

about a project to either give or withhold approval of that project. 
21 See Separation of Powers: State-Tribal Relations and Interstate Compacts, NAT’L CONF. OF ST. LEGIS., 

https://www.ncsl.org/research/about-state-legislatures/separation-of-powers-tribal-interstate-relations.aspx.  

https://www.atg.wa.gov/tribal-consent-consultation-policy
https://www.ncsl.org/research/about-state-legislatures/separation-of-powers-tribal-interstate-relations.aspx
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federally recognized tribes as domestic dependent nations22 with independent obligations to their 

citizens and holdings, and many tribes self-identify as sovereign nations independent of federal 

recognition procedures.23 Thus, state-tribal relationships can vary based on the type of recognition 

afforded to each tribe. State recognition usually affords fewer benefits than federal recognition.24 

Tribes that are granted state, but not federal, recognition are excluded from many federal funding 

opportunities25 and legal rights and  protections.26 In contrast, when or if a tribe is federally 

recognized, it can access federal funding and services through the BIA, including benefits such as 

general assistance, child assistance, burial assistance, emergency assistance, and social services 

assistance27 as well as less concrete benefits associated with broad recognition of tribal 

sovereignty.28 State recognition provides official acknowledgement as a tribe, which is a stepping-

stone in the quest for federal recognition, and can facilitate better communication between state 

and tribal governments.29 

 
Strengthening state-tribal communication can facilitate improved outcomes in multiple 

arenas. First, clear communication can lead to the early identification of state policies, projects, 

and actions that may impact tribes. This allows for critical tribal input at the initial stages of policy 

development, and furthers the overarching theme of obtaining free, prior, and informed consent 

from tribes. Second, it can foster a better mutual understanding of state and tribal needs, which 

can help create tribal allies that support state efforts. Lastly, improved communication may better 

empower tribes to voice their priorities to government leadership and shape collaborative policy 

and project opportunities.30 

 
 This paper discusses three key components of a potential operational framework for tribal 

engagement in Virginia. First, a strengthened inter-tribal council and a related independent office 

or department within the executive branch can provide needed structure to tribal relationships with 

state and local governments. Second, the implementation of Tribal Impact Statements for proposed 

 
22 Cherokee Nation v. Georgia, 30 U.S. 1 (1831) at 2.  
23 Id.  
24 Salazar, supra note 7; Koenig & Stein, supra note 6 at 82-94. 
25 In some cases, state recognition qualifies the tribe for limited federal support. See Salazar, supra note 7. Some non-

federally recognized tribes have received funds from the federal government. See GAO-12-348, FEDERAL FUNDING 

FOR NON-FEDERALLY RECOGNIZED TRIBES (2012). However, only four federal agencies - the U.S. Departments of 

Housing and Urban Development, Labor, Education, and Health and Human Services - have the authority to provide 

funding for state recognized tribes. See Salazar, supra note 7. 
26 See, e,g., Laura Ruth Talbert, Native American Graves Protection and Repatriation Act: Requiring Federal 

Recognition Digs Its Own Grave, 37 AM. INDIAN L. REV. 171, 192 (2013) (explaining how under the Native American 

Graves Protection and Repatriation Act, only federally recognized tribes are eligible for tribal repatriation of items).  
27 See Direct Assistance (Financial Assistance & Social Services), U.S. DEP’T OF THE INTERIOR, BUREAU OF INDIAN 

AFFS., https://www.bia.gov/bia/ois/dhs/financial-assistance (last visited Mar. 13, 2021).  
28 See Lance F. Sorenson, Tribal Sovereignty and the Recognition Power, 42 Am. Indian L. Rev. 69 (2017) at 78, 

https://digitalcommons.law.ou.edu/ailr/vol42/iss1/2.  
29 Koenig & Stein, supra note 6 at 82-83.  
30 This framework assumes a traditionally western structure in which there is a “chain of command” through which 

tribal members communicate with leadership and an individual leader ultimately represents tribal members. This may 

not be the representation structure a particular tribe prefers. The Commonwealth and each individual tribe should work 

together to determine which form of representation would work best for that tribe.  

https://www.bia.gov/bia/ois/dhs/financial-assistance
https://digitalcommons.law.ou.edu/ailr/vol42/iss1/2
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state legislation can ensure that tribal voices and concerns are recognized by the legislative branch. 

Lastly, strengthened state-tribal policy partnerships can increase collaboration to address mutual 

policy goals. These options all represent long-term, nonpartisan strategies to foster 

communication, collaboration, and fair representation within state-tribal relations. 

 

 

A. Expansion of Executive Branch Operations 
 

 The Commonwealth could improve coordination between tribes and the state executive 

branch by expanding the purview of the dormant Virginia Indian Advisory Board (“IAB”), or 

potentially by establishing a state initiative that requires coordination between state agencies and 

tribal bodies, while also developing guidance for interactions with local governments.  

 

In its current form, the IAB’s purpose, oversight structure, membership guidelines, and 

duties are very limited because it was established only to consider the applications of tribes in 

Virginia seeking state recognition.31 However, the IAB’s purpose could be broadened to better 

address the Commonwealth’s goals for tribal relationships and duties to tribes, as well as 

facilitating tribal communication with state and local governments.  

 

First, an “Expanded IAB” could have a broadened scope to not only review state 

recognition applications, but also act as a resource for other state- and local-level issues relating 

to tribal relations. In particular, the Expanded IAB could clarify protocol for relations with local 

governments and provide guidance to local governments on tribal-related procedural matters as 

appropriate.  

 

Second, membership guidelines could be adjusted to include additional tribal 

representatives.32 Options for addressing inclusivity in the Expanded IAB include: (1) appointing 

members in a timely manner to ensure full membership at all times; (2) including state and 

federally recognized tribal representatives as members, and considering applications for 

recognition of additional tribes in a timely manner; and (3) appointing state agency, academic, and 

non-profit representatives or others that the Expanded IAB may find helpful in shaping 

 
31 See H.B. 814, Va. Leg., Reg. Sess. (2016) (establishing the IAB for the sole purpose of state recognition). From the 

board’s website, it is unclear who is currently on the board (membership terms have expired), when was the last time 

they met (last available meeting minutes are from May 2018), or whether they have acted on a 2019 letter of intent 

received (from the Wolf Creek Cherokee Tribe). Virginia Indian Advisory Board, VA. SEC’Y OF THE 

COMMONWEALTH, https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/ (last 

visited Feb. 19, 2021). For more information regarding the perceived inactivity of the current Virginia Indian Advisory 

Board, see Patrick Wilson, A Native American tribe wants Va. recognition. The state dropped the ball, and other tribes 

are opposed, RICHMOND TIMES DISPATCH (Mar. 5, 2021), 

https://richmond.com/news/state-and-regional/a-native-american-tribe-wants-va-recognition-the-state-dropped-the-

ball-and-other-tribes/article_ab79ff8d-583a-5111-b699-125ae711fd14.html.  
32 At present, the IAB is composed of at least three members of Virginia’s state recognized tribes; one non-legislative 

citizen member; the Librarian of Virginia; Director of the Department of Historic Resources; and the Superintendent 

of Public Instruction. See H.B. 814, supra note 26; § 2.2-401.01 (Va. 2020).  

https://www.commonwealth.virginia.gov/virginia-indians/virginia-indian-advisory-board/
https://richmond.com/news/state-and-regional/a-native-american-tribe-wants-va-recognition-the-state-dropped-the-ball-and-other-tribes/article_ab79ff8d-583a-5111-b699-125ae711fd14.html
https://richmond.com/news/state-and-regional/a-native-american-tribe-wants-va-recognition-the-state-dropped-the-ball-and-other-tribes/article_ab79ff8d-583a-5111-b699-125ae711fd14.html
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outcomes.33 Third, the Expanded IAB could take on increased responsibilities34 such as producing 

an annual report35 to be sent to government leaders, reviewing legislative Tribal Impact 

Statements36, and appointing a subcommittee to review tribes’ applications for state recognition.37  

 

It is important to note that this Expanded IAB is meant to broaden the representation, 

formalize the communication structure, and clarify roles tribes can play within Virginia's 

government structure, if they so choose. Ultimately, the Commonwealth should support state and 

federally-recognized tribes in the role each tribe finds appropriate in their relationships with the 

Commonwealth.38  

 

 In addition, a new, related state entity such as an agency or commission could assist the 

Expanded IAB with its functions and provide support services specifically focused on tribal 

engagement.39 The Commonwealth’s direction of resources, funding, and staffing is a key 

requirement for the success of this entity. One major task for the new agency or commission could 

be collaboratively developing and managing implementation of consultation policies to be used by 

state agencies and local governments40 to include, for example, templates for tribal-locality 

consultation.41 This entity could also individually provide an annual report summarizing its work 

to the Governor, General Assembly, and state and federally recognized tribes located within the 

Commonwealth, or contribute to the IAB’s companion report. If Virginia chooses to maintain the 

existing structure of the IAB (with the addition of some needed clarity regarding IAB 

responsibilities, scope, and procedural structure), some of the proposed responsibilities for an 

Expanded IAB could instead be allocated to this new agency or commission. Options presented 

later in this paper could greatly benefit from the permanent support afforded by such a state entity. 

 
33 Of the states with entities tasked with facilitating the state recognition processes, many include non-tribal members, 

such as historians or archaeologists, non-profit members, and state agency representatives. For more information 

regarding the composition of these entities, see Appendix A. 
34 As a transparency measure, meeting minutes should continue to be posted on the Secretary of the Commonwealth’s 

or other state government website. 
35 This annual report could document: (1) concerns, ideas, and proposals brought to the board; (2) yearly 

communication and collaboration efforts with state agencies; and (3) recommendations for the upcoming year. It could 

be sent to the Secretary of the Commonwealth, Governor, General Assembly, and tribes. Currently, the Secretary of 

the Commonwealth submits an annual report to the Governor on the status of tribes, which can serve as an initial 

reference that can be expanded. See, e.g., VA. SEC’Y OF THE COMMONWEALTH, 2019 REPORT ON THE STATUS OF 

VIRGINIA INDIAN TRIBES, https://rga.lis.virginia.gov/Published/2019/RD737/PDF. 
36 See infra Section II.B.2 for further description of Tribal Impact Statements (TIS). Review of TIS should be 

completed within a designated time frame and with appropriate consultation.  
37 Many states task their Indian Advisory Boards or equivalent with facilitating recognition determinations. For more 

information regarding other state recognition processes and lessons learned, see Appendix A.  
38 The purpose, scope, and funding structure of the Expanded IAB must ultimately be decided by the tribes.  
39 Few states have full departments devoted solely to Indian Affairs as they do in New Mexico. See N.M. INDIAN AFFS. 

DEP’T, https://www.iad.state.nm.us (last visited Mar. 11, 2021). Many states have entities situated within existing state 

agencies, such as the Native American Affairs Office within Michigan’s Department of Human Services, which may 

partner with related agencies as needed. See Native American Services, MICH. DEP’T OF HEALTH & HUMAN SERVS.,  

https://www.michigan.gov/mdhhs/0,5885,7-339-73971_7209---,00.html (last visited Mar. 11, 2021). 
40 This recommendation is similar to the Wisconsin State Tribal Relations Initiative case study, discussed infra.  
41 For example, this entity could maintain records and hire staff qualified to help localities identify, avoid, or otherwise 

appropriately treat tribal cultural resources. See Section III, Local and Tribal Governments, infra, for more details. 

https://rga.lis.virginia.gov/Published/2019/RD737/PDF
https://www.iad.state.nm.us/
https://www.michigan.gov/mdhhs/0,5885,7-339-73971_7209---,00.html
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Case Studies: 

 

All but seven U.S. states have some type of council, board, agency, office or commission 

within state government tasked with addressing tribal affairs.42 These bodies vary in tasks, size, 

authority, focus on tribal issues, and even placement within state government. The states that have 

such entities often locate them in the executive branch; some states have an additional unit housed 

within the legislative branch.43 

 

The Colorado Commission of Indian Affairs is an instructive example of an advisory board 

with expansive duties and representation.44 Located within the Office of the Lieutenant Governor, 

the Commission includes representatives from each of Colorado’s federally recognized tribes,45  

state agencies, and relevant nonprofits. A key feature of the Commission is its expansive 

responsibilities, including “investigating the needs of Indians of this state and … provid[ing] 

technical assistance in the preparation of plans for . . . such needs; [and] . . . securing the assistance 

of the local, state, and federal governments or any agencies thereof in formulating and coordinating 

programs regarding Indian affairs . . . planned by the federal government so that the full benefit of 

such programs will accrue to the Indians of this state.”46 

 

 In contrast, Virginia could also look to the Wisconsin State Tribal Relations Initiative 

(“STRI”) for a flexible, yet comprehensive vehicle for including tribal issues in executive decision 

making without creating a new tribal office or expanding the IAB.47 The Wisconsin STRI, via 

Executive Order, directs executive agencies and offices to recognize tribal governments, consult 

tribes on state activities that have even “indirect” impacts, and develop updated consultation 

policies.48  

 
42 See State Committees and Commissions on Indian Affairs, NAT’L CONF. OF ST. LEGIS., 

https://www.ncsl.org/research/state-tribal-institute/state-tribal-relations-committees-and-commissions.aspx. 
43 Id.  
44 See About Us, COLO. COMM’N OF INDIAN AFFS., https://ccia.colorado.gov/home/about-us (last visited Mar. 13, 

2021).   
45 Colorado does not have a system of state recognition. See NAT’L CONF. OF ST. LEGIS., supra note 10.  
46 COLO. REV. STAT. § 24-44-103 (2017). A more robust list of CCIA’s statutory duties includes: (1) investigating the 

needs of Indians of the state and providing technical assistance in the preparation of plans for the alleviation of such 

needs; (2) cooperating with and securing the assistance of the local, state, and federal governments or any agencies 

thereof in formulating and coordinating programs regarding Indian affairs adopted or planned by the federal 

government so that the full benefit of such programs will accrue to the Indians of the state; (3) reviewing all proposed 

or pending legislation and amendments to existing legislation affecting Indians in the state; (4) studying the existing  

recognition of all Indian groups, tribes, and communities presently existing in the state; and (5) making legislative 

recommendations and making and publishing reports of findings and recommendations. Id. 
47 See State-Tribal Consultation Initiative, WIS. STATE TRIBAL RELATIONS INITIATIVE, http://witribes.wi.gov. 

Developing and maintaining a consultation process such as that of Wisconsin has its opportunities and challenges. For 

more information regarding the success of this Initiative across fourteen Wisconsin state departments, see 2021-2013 

State-Tribal Relations Accomplishments, WIS. DEP’T OF ADMIN. (2013) (on file with author). Challenges of such an 

Initiative include turnover of staff on the state government side and elected official turnover on the tribal government 

side. Each time there is turnover, effort has to be made to begin building a relationship for collaboration. Email from 

Dawn Vick, Administrator, Wisconsin Department of Administration, Division of Intergovernmental Relations to 

Karly Newcomb (Apr. 30, 2021) (on file with author).  
48 Wisc. Exec. Order No. 2019-18 (Apr. 9, 2019), http://witribes.wi.gov/docview.asp?docid=28829&locid=57.  

https://www.ncsl.org/research/state-tribal-institute/state-tribal-relations-committees-and-commissions.aspx
https://ccia.colorado.gov/home/about-us
http://witribes.wi.gov/
http://witribes.wi.gov/docview.asp?docid=28829&locid=57
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A key feature of the STRI is that it requires tribal-executive agency consultation and that each 

agency develop a structured consultation policy to achieve specific goals.49 Agencies are 

individually empowered to develop policies that meet their needs in consultation with tribes. If 

Virginia chooses not to pursue establishing a separate entity specifically dedicated to tribal affairs 

following Colorado’s example, it could alternatively establish a policy-making structure similar to 

the STRI to encourage state agency engagement with tribes.  

 

A cautionary example to consider is the North Carolina Commission of Indian Affairs 

(“NCCIA”) and its process to consider applications by tribes applying for state recognition.50  By 

statute, the NCCIA is required to “establish appropriate procedures to provide for legal recognition 

by the State of presently unrecognized groups; to provide for official State recognition by the 

Commission of such groups; and to initiate procedures for their recognition by the federal 

government.”51 Strict standards set by the NCCIA state recognition committee, including a 

requirement to demonstrate over 200 years of tribal history52 and a provision precluding 

recognition of splinter, offshoot, or previously-denied groups53, have resulted in several legal 

actions and only two approvals since the Commission’s founding in 1971.54 The Occaneechi Band 

of the Saponi Nation, in particular, were only recognized in 2002 after an appeals court upheld an 

administrative law judge’s ruling overturning the NCCIA’s earlier rejection vote.55 This example 

demonstrates the importance of establishing meaningful, achievable criteria and processes that are 

inclusive and recognize historical injustices that create barriers to recognition. 

 

 
49 These policies were drafted with input from all of Wisconsin’s tribal governments. See, e.g., WIS. DEP’T OF AGRIC., 

TRADE, & CONSUMER PROTECTION, POLICY REGARDING CONSULTATION WITH WISCONSIN’S INDIAN TRIBE (2005), 

http://witribes.wi.gov/docview.asp?docid=6021&locid=57. 
50 N.C. Gen. Stat. § 143B-404 et seq. (1971). 
51 N.C. Gen. Stat. § 143B-406 (1971).  
52 Kerry Hall, Quest for Heritage: Occaneechi-Saponi Pursue a Government Stamp of Approval, GREENSBORO 

NEWS & RECORD, Jul 18, 1998 (updated Jan 26, 2015), https://greensboro.com/quest-for-heritage-occaneechi-

saponi-pursue-a-government-stamp-of-approval-the-occaneechi-band-of/article_7c724cec-c6b0-5287-912d-

e1641bfbd091.html. See also, Occaneechi Band v. N.C. Comm. Indian Affairs, 145 N.C. App. 649 at 651 (N.C. Ct. 

App. 2001). See also 01 NCAC 15 .0203, Groups Eligible for Petitioning Process: “(a) Only American Indian 

groups located in North Carolina who can trace their historic origins to indigenous American Indian tribes prior to 

1790 are eligible to petition or to be considered for State recognition as an American Indian tribe.”  
53 01 NCAC 15 .0204, Groups Ineligible for Recognition: “The following groups and entities are ineligible to petition 

for official State recognition as American Indian tribes: (1) Splinter Groups – as defined in Rule .0202 of this Section. 

(2) Previously denied petition groups or entities - Groups, or successors in interest of groups, that have petitioned for 

and been denied or refused recognition as an American Indian tribe under the State's administrative rules for State 

recognition as an American Indian tribe, unless the group has new evidence to justify the petition. (3) Parties to certain 

actions – Any group that: (a) in any action in State or federal court of competent jurisdiction to which the group was 

a party attempted to establish its status as an American Indian tribe or successor in interest to an American Indian 

tribe; and (b) was determined by that court: (i) not to be an American Indian tribe; or (ii) not to be a successor in 

interest to an American Indian tribe; or (iii) to be incapable of establishing one or more of the criteria set forth in Rules 

.0203 or .0212 of this Section.” 
54 The two tribes approved since the Commission’s founding include the Meherrin (1986) and the Occaneechi Band 

of the Saponi Nation (2002). See Tribal Information, North Carolina Museum of History, 

https://www.ncmuseumofhistory.org/american-indian/handouts/tribal-information.  
55 Occaneechi Band v. N.C. Comm. Indian Affairs, 145 N.C. App. 649, 551 S.E.2d 535 (N.C. Ct. App. 2001). 

http://witribes.wi.gov/docview.asp?docid=6021&locid=57
https://greensboro.com/quest-for-heritage-occaneechi-saponi-pursue-a-government-stamp-of-approval-the-occaneechi-band-of/article_7c724cec-c6b0-5287-912d-e1641bfbd091.html
https://greensboro.com/quest-for-heritage-occaneechi-saponi-pursue-a-government-stamp-of-approval-the-occaneechi-band-of/article_7c724cec-c6b0-5287-912d-e1641bfbd091.html
https://greensboro.com/quest-for-heritage-occaneechi-saponi-pursue-a-government-stamp-of-approval-the-occaneechi-band-of/article_7c724cec-c6b0-5287-912d-e1641bfbd091.html
https://www.ncmuseumofhistory.org/american-indian/handouts/tribal-information
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B. Expansion of Legislative Consideration of Tribal Issues 

 
 To increase coordination between tribes and the state legislature, Virginia’s General 

Assembly could consider requiring Tribal Impact Statements (“TIS”). The concept of a TIS is 

similar to fiscal impact statements for legislation, requiring consideration of the estimated impact 

and impact magnitude of a particular bill on a state or federally recognized tribe.56 The General 

Assembly can examine  ways to incorporate TIS into Virginia’s legislative process by creating a 

Special Committee to study the issue, considering what information would be needed to produce 

a TIS, how to access relevant data, what support may be necessary to increase tribes’ capacity to 

consult on TIS, and examples of other jurisdictions that have adopted similar measures.57 The 

Special Committee could communicate the results of this study to the General Assembly and to 

the tribes to inform further proceedings. The case studies below provide examples of how impact 

statements can be used in decision making processes. 

 

Case Studies: 

 

This use of impact statements has been considered, in one form or another, by a number of 

states58, including a limited bill passed by the Virginia General Assembly in 2021 requiring 

consideration of racial impact for certain criminal justice legislation.59 Maine state legislators also 

recently proposed an act that would require the creation of Racial Impact Statements.60 This new 

measure has been described by supporters as a more inclusive way to document and consider 

possible impacts on racial minority populations, including Tribes, prior to bill passage.61  

 

 
56 See generally, National Environmental Policy Act Review Process, EPA, 

https://www.epa.gov/nepa/national-environmental-policy-act-review-process (last visited Mar. 13, 2021). “Impacts” 

may include fiscal effects, jurisdictional or other land use implications, environmental concerns, cultural degradation, 

or any other adverse effects on a tribe. 
57 The Joint Legislative Audit and Review Commission (“JLARC”) could also be tasked with this role. JLARC studies 

a broad variety of topics and makes recommendations regarding how the state should address certain issues. See, e.g., 

Review of the Commonwealth's Housing Needs, JLARC (Nov. 6, 2020),  

http://jlarc.virginia.gov/pdfs/resolutions/2020_Housing_Study_Resolution1.pdf. 
58 Nine states currently use racial impact statements in some form (Iowa, Colorado, Connecticut, Florida, Oregon, 

Maine, Maryland, New Jersey, and Virginia), although some are focused exclusively on criminal and sentencing 

laws. See Nicole D. Porter, Racial Impact Statements, SENTENCING PROJECT (June 16, 2021), 

https://www.sentencingproject.org/publications/racial-impact-statements/. 
59 Virginia Code § 30-19.1:13. Racial and ethnic impact statements for criminal justice legislation, 

https://law.lis.virginia.gov/vacode/30-19.1:13. 
60 This proposed bill establishes a pilot project that will perform a study to determine the best method for establishing 

and implementing racial impact statements for legislation. See H.P. 5 (Maine 2021), 

http://legislature.maine.gov/legis/bills/getPDF.asp?paper=HP0005&item=1&snum=130. “Racial impact statement" 

refers to “an assessment of the potential impact that legislation could have on historically disadvantaged racial 

populations”. Id.  
61 Tribal Representatives within the Maine Legislature are in favor of such a bill. See Don Carrigan, Lawmakers asked 

to consider racial impact of new bills, NEWS CTR. MAINE (Feb. 3, 2021),  

https://www.newscentermaine.com/article/news/politics/lawmakers-asked-to-consider-racial-impact-of-new-

bills/97-3209e24d-a493-48aa-a0e2-377fc4549fe4.  

https://www.epa.gov/nepa/national-environmental-policy-act-review-process
http://jlarc.virginia.gov/pdfs/resolutions/2020_Housing_Study_Resolution1.pdf
https://www.sentencingproject.org/publications/racial-impact-statements/
https://law.lis.virginia.gov/vacode/30-19.1:13
http://legislature.maine.gov/legis/bills/getPDF.asp?paper=HP0005&item=1&snum=130
https://www.newscentermaine.com/article/news/politics/lawmakers-asked-to-consider-racial-impact-of-new-bills/97-3209e24d-a493-48aa-a0e2-377fc4549fe4
https://www.newscentermaine.com/article/news/politics/lawmakers-asked-to-consider-racial-impact-of-new-bills/97-3209e24d-a493-48aa-a0e2-377fc4549fe4
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In Virginia, the 2021 legislation authorizes the Chair of the House Committee for Courts 

of Justice or the Chair of the Senate Committee on the Judiciary to direct the Joint Legislative 

Audit and Review Commission (“JLARC”) to prepare a racial impact statement for up to three 

proposed criminal justice bills per session.62  Such a statement is defined as outlining the potential 

impact of a criminal justice bill on racial and ethnic disparities within the Commonwealth, 

specifically differences in criminal justice outcomes for a racial or ethnic subgroup compared to 

their share of the state population.63 Importantly, the text of the statute directs state agencies to 

contribute “necessary data and assistance” to support JLARC in developing the impact statements, 

but there does not appear to be a vehicle by which tribes may provide comment or seek consultation 

if they feel they may be impacted; and the scope is expressly limited to criminal justice bills.64  

Virginia completed its first racial and ethnic impact statement in 2022 in response to Senate Bill 

13465, introduced by Senate Judiciary Chairman John Edwards, D-Roanoke, who also asked for 

the review.66  

 

The Wisconsin legislature has considered adopting similar impact statements in a tribal 

context.67 The Wisconsin bill proposed requiring that “statements be prepared regarding legislation 

that has an impact on American Indians or tribal governments that is different from the impact on 

other individuals or other governments or entities.”68 In addition, Oregon passed a bill in 2001 

requiring state agencies to conduct annual reports on state-tribal relations and projects impacting 

tribes.69 While the Oregon state legislature does not require a TIS, each state agency must publish 

an annual Government-to-Government Activity Report highlighting actions of the state agency 

that affected Oregon Tribes in that year.70  

 
62 Supra note 59. 
63 Id.   
64 Id.  
65 2022 Assembly Senate Bill 134, Juvenile and domestic relations district courts; raises maximum age for 

delinquency matters. https://lis.virginia.gov/cgi-bin/legp604.exe?ses=221&typ=bil&val=sb134  
66 Michael Martz, State's watchdog issues first 'racial, ethnic impact statement' under new Virginia law, Richmond 

Times-Dispatch (Feb. 7, 2022), https://richmond.com/news/state-and-regional/govt-and-politics/states-watchdog-

issues-first-racial-ethnic-impact-statement-under-new-virginia-law/article_6799cfff-a977-534b-b6df-

92d2e7ea6a05.html.  
67 Assemb. B. 398 (Wis. 2003) (proposed); S.B. 189 (Wis. 2003) (proposed). This bill did not pass. 
68 “The bill directs the Legislative Reference Bureau (LRB) to identify bills for which tribal impact statements are 

required and authorizes either house of the Legislature to request one. In addition, the chair or either co-chair of the 

Special Committee on state-Tribal Relations may request a tribal impact statement. If the Wisconsin tribal-state 

council is created (2003 Assembly Bill 398 and 2003 Senate Bill 189), the bill permits the Executive Director or either 

co-chair of the council to request a tribal impact statement. It directs the DOA to assign the task of preparing a 

statement to the appropriate agency or agencies. It establishes a deadline for the preparation of a statement and 

requirements for its distribution. The bill prohibits a standing committee from holding a public hearing on, or reporting 

a bill for which a tribal impact statement is required, prior to receipt of the statement.” WISCONSIN LEGISLATIVE 

COUNCIL REPORT TO THE LEGISLATURE, SPECIAL COMMITTEE ON STATE-TRIBAL RELATIONS, LEGISLATION 

RECOMMENDED BY THE SPECIAL COMMITTEE ON STATE-TRIBAL RELATIONS (2003), 

https://legis.wisconsin.gov/lc/media/1254/rl2003_08.pdf. 
69 OR. REV. STAT. § 182.166 (2001). 
70 For examples of Activity Reports, see OR. DEP’T OF CONSUMER & BUS. SERVS., GOVERNMENT-TO-GOVERNMENT 

ACTIVITY REPORT (2018),  

https://www.oregonlegislature.gov/cis/GovToGovReports/2018%20(Consumer%20and%20Business%20Services).p

df; OR. DEP’T OF AGRIC., GOVERNMENT-TO-GOVERNMENT ACTIVITY REPORT (2020),  

https://lis.virginia.gov/cgi-bin/legp604.exe?ses=221&typ=bil&val=sb134
https://richmond.com/news/state-and-regional/govt-and-politics/states-watchdog-issues-first-racial-ethnic-impact-statement-under-new-virginia-law/article_6799cfff-a977-534b-b6df-92d2e7ea6a05.html
https://richmond.com/news/state-and-regional/govt-and-politics/states-watchdog-issues-first-racial-ethnic-impact-statement-under-new-virginia-law/article_6799cfff-a977-534b-b6df-92d2e7ea6a05.html
https://richmond.com/news/state-and-regional/govt-and-politics/states-watchdog-issues-first-racial-ethnic-impact-statement-under-new-virginia-law/article_6799cfff-a977-534b-b6df-92d2e7ea6a05.html
https://legis.wisconsin.gov/lc/media/1254/rl2003_08.pdf
https://www.oregonlegislature.gov/cis/GovToGovReports/2018%20(Consumer%20and%20Business%20Services).pdf
https://www.oregonlegislature.gov/cis/GovToGovReports/2018%20(Consumer%20and%20Business%20Services).pdf
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By considering any of the practices highlighted above, and remaining cognizant of the 

general lack of tribal capacity to engage in these efforts without additional support, the Virginia 

General Assembly can determine proactive steps to achieve better cooperation and communication 

between the state and tribes.  

 

 

C. Encouragement of State-Tribal Funding Partnerships 
 

Federal devolution of funds to state, local, and tribal governments creates a substantial 

opportunity for collaboration. States and tribes often solve problems separately, but there may be 

benefits to taking a more collaborative approach to addressing overlapping challenges;71 for 

example, when applying for federal grant funding to address public needs. 

 

In some cases, the federal government allocates funding specifically for state-tribal or 

locality-tribal partnerships in areas such as education, environmental protection, and public health 

programs. The following are three examples of state-tribal funding opportunities which highlight 

the benefits of collaboration.  

 

First, the U.S. Department of Education offers grants through its State Tribal Education 

Partnerships (STEP) program.72 The purposes of the STEP program include: “(1) promot[ing] 

Tribal self-determination in education; (2) improv[ing] the academic achievement of Indian 

children and youth; and (3) promot[ing] the coordination and collaboration of Tribal educational 

agencies … with state educational agencies … and local educational agencies … to meet the 

unique educational and culturally-related needs of Indian students.”73 Second, the U.S. Fish & 

Wildlife Service provides funding through its State and Tribal Wildlife Grant Program to 

qualifying partnerships.74 Led by Native members, these partnerships aim to reduce threats to 

 
https://www.oregon.gov/oda/shared/Documents/Publications/Administration/GtoGTribalReport2020.pdf.  
71 “More than ever, states and tribes find themselves with parallel or overlapping responsibilities and many incentives 

for cooperation.” NAT’L CONF. OF ST. LEGIS., GOVERNMENT TO GOVERNMENT: MODELS OF COOPERATION BETWEEN 

STATES AND TRIBES 5,   

https://www.ncai.org/policy-issues/tribal-governance/state-tribal-

relations/Govt_to_Govt_Models_of_Cooperation_Between_States_and_Tribes_2002.pdf. 
72 See Application for New Awards; State Tribal Education Partnership, 84 Fed. Reg. 27,619 (June 13, 2019),  

https://www.federalregister.gov/documents/2019/06/13/2019-12500/applications-for-new-awards-state-tribal-

education-partnership-step-tribal-education-agency. 
73 Id.  
74 “The State Wildlife Grant Program was created in 2000 and the Tribal Wildlife Grant Program in 2001. These 

programs launched new partnerships—between the U.S. Fish and Wildlife Service and the states, commonwealths, 

territories, and tribes—to undertake monumental conservation challenges.” The State and Tribal Wildlife Grant 

Programs, U.S. FISH & WILDLIFE SERV., iii (2020),  

https://www.fws.gov/wsfrprograms/Subpages/GrantPrograms/SWG/stwg2020report.pdf. Additionally, according to 

USFWS, “using a multi-partner approach that often involves inter-tribal organizations, state and federal agencies, and 

volunteers, Tribes often use TWG Program funds as ‘seed’ money to launch key programs, facilities, and partnerships 

that continue to deliver results.” Id. at v. 

https://www.oregon.gov/oda/shared/Documents/Publications/Administration/GtoGTribalReport2020.pdf
https://www.ncai.org/policy-issues/tribal-governance/state-tribal-relations/Govt_to_Govt_Models_of_Cooperation_Between_States_and_Tribes_2002.pdf
https://www.ncai.org/policy-issues/tribal-governance/state-tribal-relations/Govt_to_Govt_Models_of_Cooperation_Between_States_and_Tribes_2002.pdf
https://www.federalregister.gov/documents/2019/06/13/2019-12500/applications-for-new-awards-state-tribal-education-partnership-step-tribal-education-agency
https://www.federalregister.gov/documents/2019/06/13/2019-12500/applications-for-new-awards-state-tribal-education-partnership-step-tribal-education-agency
https://www.fws.gov/wsfrprograms/Subpages/GrantPrograms/SWG/stwg2020report.pdf
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species and resources that are depended upon by tribes for subsistence or cultural uses.75 Third, 

the Temporary Assistance for Needy Families (TANF) program allows certain flexibility in the 

implementation of need-based funding programs.76 In Washington state, for example, the state’s 

Department of Social and Health Services allows for “Tribal administration of the TANF 

program.”77 The state applies for and receives grants from the federal government, then “contracts 

with tribes to provide social welfare services in their communities.”78 These three examples 

illustrate just some of the ways that states and Tribes can collaborate to jointly deploy federal 

funding to address mutual concerns.  

 

 In addition to federal programs and funding for state-tribe partnerships, there may also be 

opportunities for collaboration between the Commonwealth and tribes in the grant search process. 

Virginia could encourage tribal partnerships by focusing on state-tribal cooperation in applying 

for federal funding sources, particularly in terms of leveraging required matching funds. In doing 

so, the Commonwealth could reach out equitably to all tribes who meet federal grant criteria, 

discuss funding priorities, and foster potential grant partnerships. Additionally, the 

Commonwealth already maintains an online database of federal, state, and private grants hosted 

by the Governor's Office of Constituent Services and Community Engagement, as well as a 

database of grants for resilience projects on the Department of Conservation and Recreation’s 

website.79 Virginia could enhance its online grants databases to highlight local-tribe partnership 

opportunities offered by state, local, or private grant programs. 

 

 

D. Clarification of State Recognition 
 

Currently, Virginia is one of seventeen states that confer state recognition for tribes.80  Most 

have a similar history and structure, implementing statutes that recognized certain tribes and 

created a commission or other body to review future applications for recognition, often 

simultaneously allowing for future legislative recognition.81 Many states’ recognition statutes also 

contain prohibitions on casinos or other gambling, alcohol licensing, aboriginal land claims, or 

 
75 Id. at v.  
76 See NAT’L CONF. OF ST. LEGIS., supra note 56, at 74.  
77 Id.  
78 Id.  
79 Grants, VIRGINIA OFFICE OF CONSTITUENT SERVICES & COMMUNITY ENGAGEMENT, 

https://www.governor.virginia.gov/constituent-services/grants/; Funding Opportunities, VIRGINIA COASTAL 

RESILIENCE WEB EXPLORER, VIRGINIA DEPT. OF CONSERVATION & RECREATION, 

https://experience.arcgis.com/experience/9e32e928ed304fa98518b71905e43085/page/Funding-Opportunities/.  
80 Koenig and Stein, supra note 6, at 108. The authors’ list includes Virginia, Vermont, South Carolina, North Carolina, 

Ohio, New York, New Jersey, Montana, Massachusetts, Louisiana, Hawaii, Georgia, Connecticut, Delaware, 

California, and Alabama. Since publication, Maryland has implemented state tribal recognition. Other sources have 

placed the number of states at fewer than seventeen and/or included different states, depending on different definitions 

of recognition; e.g., “Federal Funding for Non-Federally Recognized Tribes, Report to the Honorable Dan Boren, 

House of Representatives”, April 2012, GAO-12-348 U at 13: “Twelve state governments officially recognize one or 

more non-federally recognized tribes within their borders…” https://www.gao.gov/assets/gao-12-348.pdf.  
81 Koenig and Stein, supra note 6, at 109-143. This article also discusses five states that had some form of less-formal 

state recognition and three states that were considering implementing state recognition, including Maryland.  

https://www.governor.virginia.gov/constituent-services/grants/
https://experience.arcgis.com/experience/9e32e928ed304fa98518b71905e43085/page/Funding-Opportunities/
https://www.gao.gov/assets/gao-12-348.pdf
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assertions of sovereignty that would conflict with typical state or local administration, among other 

state-specific issues.82  

 

Virginia’s statute authorizing state recognition directs the Secretary of the Commonwealth 

to “review[] applications seeking recognition as a Virginia Indian tribe” and the Secretary may 

establish an advisory board to assist in making “recommendations to the Secretary, the Governor, 

and the General Assembly on such applications”.83 The statute uses the term “Virginia Indian 

tribes” to determine eligibility for membership on the advisory board, making no distinction 

between tribes that are solely state recognized and those that are also federally recognized.84 

Elsewhere, the law does specifically describe “the six Virginia Indian tribes federally recognized 

under P.L. 115-121 of 2018”.85  

 

The advisory board is charged with developing “guidance for documentation required to 

meet the criteria for full recognition of the Virginia Indian tribes that is consistent with the 

principles and requirements of federal tribal recognition” and establishing a “process for accepting 

and reviewing all applications for full tribal recognition” (emphasis added).86 The term “full tribal 

recognition” is undefined, but it must be “consistent with the principles and requirements of federal 

tribal recognition”.87 Virginia Executive Order 82 (2021)88 requires certain state agencies to 

develop consultation policies involving only the seven federally recognized tribes, with no 

provision for state-recognized Tribes, effectively creating two tiers of state recognition that may 

create confusion in light of the statute’s use of the term “full tribal recognition”.89  

 

 
82 Id.  
83 Virginia Code § 2.2-401.01. Liaison to Virginia Indian tribes; Virginia Indigenous People's Trust Fund, 

https://law.lis.virginia.gov/vacode/2.2-401.01/.  
84 Id. See, e.g., Subsection (B)(1): “The members of any such board shall be composed of no more than seven members 

to be appointed by the Secretary as follows: at least three of the members shall be members of Virginia recognized 

tribes to represent the Virginia Indian community, and one nonlegislative citizen member shall represent the 

Commonwealth's scholarly community.” 
85 Virginia Code § 2.2-401.01(C). See also Virginia Code § 38.2-6505(16)(f): “Federally recognized tribes, as defined 

in the Federally Recognized Indian Tribe List Act of 1994 (25 U.S.C. § 479a), that are located within the Exchange's 

geographic area”; Virginia Code § 64.2-2100: "State" means a state of the United States, the District of Columbia, 

Puerto Rico, the United States Virgin Islands, a federally recognized Indian tribe, or any territory or insular possession 

subject to the jurisdiction of the United States.”; Virginia Code § 29.1-401(B): “A permit shall not be required of any 

Virginia resident who is a member of an American Indian tribe recognized by the Commonwealth or a member of a 

federally recognized American Indian tribe to buy and possess the hides, furs, pelts or skeletal parts of legally obtained 

wild animals, except bear as prohibited in § 29.1-536, when such items are to be used as part of traditional American 

Indian religious practices. Resale of items obtained under this section is prohibited.” Cf., Virginia Code § 29.1-301: 

“No license to hunt, trap or fish shall be required of any Indian who habitually resides on an Indian reservation or of 

a member of the Virginia recognized tribes who resides in the Commonwealth”.  
86 Virginia Code § 2.2-401.01(B)(2)(a-b). 
87 Virginia Code § 2.2-401.01(2)(a) states that the Board shall have the power and duty to “[e]stablish guidance for 

documentation required to meet the criteria for full recognition of the Virginia Indian tribes that is consistent with the 

principles and requirements of federal tribal recognition”.” 
88 Executive Order 82, supra note 15. 
89 Additionally, EO 82 adds complexity because each agency is instructed to develop its own policy in a very short 

time period (90 days), the EO only applies to certain state agencies, and the EO only applies to certain types of permits, 

decisions, or actions. The EO does not appear to provide for resolution of conflicts between agency policies.  

https://law.lis.virginia.gov/vacode/2.2-401.01/
http://law.lis.virginia.gov/vacode/29.1-536/
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 In sum, Virginia should consider options discussed here and potentially others that expand 

executive branch operations, advance legislative consideration of tribal impacts and issues, 

encourage state-tribe funding partnerships, and clarify the effect of state recognition for purposes 

of state policies and actions. Such options can (1) increase tribal representation and consultation 

regarding state-level issues, (2) improve communication and cooperation between the state and 

tribes to mitigate impacts that state policy can have on Native communities, land, and other 

resources, and (3) foster state-tribe partnerships when applying for federal funding opportunities. 

Use of the federal consultation policy when working with federally recognized tribes also can 

assist with efficient and successful project implementation. 

 

 

E. LOCAL AND TRIBAL GOVERNMENTS 
 

 When collaborating with tribal governments, localities are often challenged to fulfill 

obligations under state law while simultaneously navigating responsibilities to state and federally 

recognized tribes. While “[p]roperly integrating tribal interest into [local and] regional 

comprehensive planning is necessary to reduce conflict and provide Indian tribes a seat at the 

government table,”90 local governments in Virginia may not know how to proceed to achieve that 

goal. Thus the following outline of the roles of local and tribal governments may prove helpful. 

 

 

A. Roles of Local and Tribal Governments 
 

Federally recognized tribes have authority to regulate activities on reservation lands, and 

lands placed in trust with the federal government, concurrently with, and under some 

circumstances, independent of state and adjacent local governments.91 State recognized tribes, 

except for some hunting and fishing rights,92 are not afforded a special legal status that would 

modify their relationship with local governments. However, a tribe’s recognition status can 

change, as when six tribes in Virginia achieved federal recognition with the passage of the 

Thomasina E. Jordan Act by Congress in 2017 (the “Jordan Act”).93 The number of tribes that 

have been awarded state recognition is also fluid and subject to change, pending a successful 

 
90 ELLIOTT WINTER, WASHINGTON STATE’S CENTENNIAL ACCORD AND THE ROLE OF TRIBAL GOVERNMENTS IN 

REGIONAL COMPREHENSIVE PLANNING UNDER THE GROWTH MANAGEMENT ACT AND ASSOCIATED PLANNING 

LAWS (W. Wash. Univ. 2019) at iii. 
91 A full summary of the rights of federally recognized tribes can be found in NAT’L CONGRESS OF AM. INDIANS, supra 

note 2. In Virginia, two tribes have reservation land but neither is federal trust land. According to a 2001 Opinion of 

the Virginia Attorney General, the Sheriff of King William County had legal authority to conduct law enforcement 

activities on the two reservations for this reason. See Opinion to the Honorable J.S. Walton, Sheriff for King William 

County, VA. OFF. OF ATT’Y GEN. (Sept. 28, 2001), https://www.oag.state.va.us/files/Opinions/2001/00-076.pdf.. 
92 Members of Virginia-recognized tribes are exempt from state hunting and trapping license requirements. See 

Hunting Licenses & Fees, VA. DEP’T OF WILDLIFE RES., https://dwr.virginia.gov/hunting/regulations/licenses/ (last 

visited Mar. 16, 2021). 
93See Jordan Act, supra note 5. 

https://www.oag.state.va.us/files/Opinions/2001/00-076.pdf
https://dwr.virginia.gov/hunting/regulations/licenses/


18 

 

application.94 For this reason, the opportunities described herein for building strong 

communication structures across local and tribal governments are presented generally, without 

discussing tribal recognition status.  

 

 Since federal recognition can impact the legal status and authority of tribes, localities 

should prioritize strengthening relations with federally recognized tribes. For tribes granted federal 

recognition through the Jordan Act, the statute specified “tribal service areas”.95 For tribes 

recognized through the BIA administrative process, the Federal Register notice of recognition 

identifies the geographic area of interest.96 The state recognition process does not identify the 

geographic boundaries of a tribe,97 however, each of the four state recognized tribes that do not 

have federal recognition have self-identified the current location and distribution of their members 

and land holdings.98 Local governments whose jurisdictions overlap with these state-recognized 

tribes should also prioritize building relationships with those tribes. 

 

While Virginia has granted broad powers to local governments with respect to zoning, land 

use, and resiliency planning, the authority to interact with federally recognized tribes in direct 

relation to those traditional powers remains in question. In Virginia, localities are generally bound 

by the Dillon Rule, which limits the power of local governments to those activities authorized by 

the state legislature.99 The Virginia Constitution permits the Governor to form government-to-

 
94 For example, the Wolf Creek Cherokee Tribe submitted a letter of intent to pursue state recognition to the Virginia 

Indian Advisory Board in October 2019. Letter from William H. Hurd to Virginia Indian Advisory Board (Oct 8, 

2019), https://www.commonwealth.virginia.gov/media/governorvirginiagov/secretary-of-the-commonwealth/indian-

advisory-board/pdf/Wolf-Creek-Cherokee-Tribe---Letter-of-Intent.pdf. The board has reportedly not discussed the 

document. See Wilson, supra note 25. Additionally, the Mattaponi Indian Tribe has expressed interest in pursuing 

federal recognition (see Madison Manske & Alexandra Zernik, After centuries in Virginia, tribe still waiting for U.S. 

recognition, WHSV 3 (May 7, 2019), https://www.whsv.com/content/news/After-centuries-in-Virginia-tribe-still-

waiting-for-US-recognition-509597531.html), as has the Patowomeck Tribe (see James Baron, Stafford's Patawomeck 

tribe seeks federal recognition, Freelance Star (Jan. 18, 2022), https://fredericksburg.com/news/local/staffords-

patawomeck-tribe-seeks-federal-recognition/article_d1410c9d-0ad2-5b4f-b1b9-010bef9a43f3.html#tracking-

source=home-top-story). 
95 For example, the service area for the Chickahominy Tribe is “the area comprised of New Kent County, James City 

County, Charles City County, and Henrico County, Virginia.” See Jordan Act, supra note 5. Service areas for all tribes 

recognized by the statute can be found in the text of the Jordan Act. Id.  
96 For example, the Federal Register Notice for recognition of the Pamunkey Tribe classifies the Tribe as located in 

King William County. See Proposed Finding for Federal Acknowledgement of the Pamunkey Indian Tribe, 79 Fed. 

Reg. 15 (2014).  
97 To view the legislation granting state recognition to the Patawomeck Indian Tribe and the Rappahannock Indian 

Tribe, Inc., which does not identify a geographic boundary and explicitly leaves out any issue of sovereignty, see J.H. 

Res. 150 (Va. 2010), extending state recognition to the Patawomeck Indian Tribe and J.H. Res. 545 (Va. 2001), 

extending state recognition to the Rappahannock Indian Tribe, Inc. 
98 Each tribe maintains a personal website with various resources regarding the current and historical distribution of 

tribal members and land holdings, including the Mattaponi, the Nottaway, the Cheroenhaka Nottoway, and the 

Patawomeck. See MATTAPONI NATION, https://www.mattaponination.com (last visited Mar. 16, 2021); NOTTOWAY 

INDIANS, http://www.nottowayindians.org/staterecognition.html (last visited Mar. 16, 2021); CHEROENHAKA 

NOTTOWAY INDIANS, https://cheroenhaka-nottoway.org/  (last visited Mar. 16, 2021); PATAWOMECK INDIAN TRIBE 

OF VA., http://patawomeckindiantribeofvirginia.org (last visited Mar. 16, 2021).  
99 For a history of municipal governments in Virginia with respect to the Dillon Rule, see Clay L. Writ, Dillon’s Rule, 

24 VA. TOWN & CITY (Aug. 1989),  

https://www.commonwealth.virginia.gov/media/governorvirginiagov/secretary-of-the-commonwealth/indian-advisory-board/pdf/Wolf-Creek-Cherokee-Tribe---Letter-of-Intent.pdf
https://www.commonwealth.virginia.gov/media/governorvirginiagov/secretary-of-the-commonwealth/indian-advisory-board/pdf/Wolf-Creek-Cherokee-Tribe---Letter-of-Intent.pdf
https://www.whsv.com/content/news/After-centuries-in-Virginia-tribe-still-waiting-for-US-recognition-509597531.html
https://www.whsv.com/content/news/After-centuries-in-Virginia-tribe-still-waiting-for-US-recognition-509597531.html
https://fredericksburg.com/news/local/staffords-patawomeck-tribe-seeks-federal-recognition/article_d1410c9d-0ad2-5b4f-b1b9-010bef9a43f3.html#tracking-source=home-top-story
https://fredericksburg.com/news/local/staffords-patawomeck-tribe-seeks-federal-recognition/article_d1410c9d-0ad2-5b4f-b1b9-010bef9a43f3.html#tracking-source=home-top-story
https://fredericksburg.com/news/local/staffords-patawomeck-tribe-seeks-federal-recognition/article_d1410c9d-0ad2-5b4f-b1b9-010bef9a43f3.html#tracking-source=home-top-story
https://www.mattaponination.com/
http://www.nottowayindians.org/staterecognition.html
https://cheroenhaka-nottoway.org/nottoway-in-news/reclaim-land.html
http://patawomeckindiantribeofvirginia.org/
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government relationships with “other and foreign states”100 but there is no express authorization 

for localities to form similar relationships. While the sovereignty of federally recognized tribes  is 

independent of the state, all current reservations and tribal land holdings in Virginia are physically 

within the boundaries of Virginia localities101 and have not been placed in trust with the federal 

government. As such, the limitations and variable structures of local governments (counties, cities, 

towns) are important factors in developing engagement structures with tribes.102  

 

Establishing clear expectations and developing a plan for ongoing cooperation, particularly 

on projects involving significant financial undertakings, are critical steps for improving 

communication between local and tribal governments in Virginia. A recent example of successful 

collaboration in securing funding to benefit both parties involved the Chickahominy Indian Tribe 

and Charles City County. The partnership was awarded a grant for “Wireless on Wheels,” a 

program to provide mobile internet hotspots to serve students in rural areas during the COVID-19 

pandemic.103  

 

Other efforts by local governments to foster communication and partner with tribal 

governments in Virginia have had varying degrees of success. In 2013, for example, the City of 

Suffolk transferred 100 acres of ancestral land to the Nansemond Indian Tribe for the development 

of a replica colonial-era Native American village and accompanying cultural center. However, 

financial constraints have prevented the project from meeting the city’s deadline of completing the 

project within five years.104 Localities can learn from unsuccessful project partnerships and 

capitalize on existing successful programs to maintain ongoing relationships that are not limited 

to individual projects.  

 

 

 

 

 

 
http://578125292684560794.weebly.com/uploads/3/7/7/1/37714259/dillon_rule_article.pdf. See also ALBEMARLE 

CNTY. LAND USE LAW HANDBOOK, supra note 18. 
100 The full executive powers of the Governor of Virginia can be found in Article I, §7 of the Virginia Constitution. 
101 See Jordan Act, supra note 5. 
102 The Uniform Charter Powers in the Code of Virginia explicitly define the powers of cities and towns that are 

consistent across all local governments in the state. VA. CODE ANN. § 15.2-1100 (1997). Federally recognized tribes 

generally can regulate use of their lands held in trust by the federal government. 
103 For a description of the project, along with other efforts to enhance broadband internet access in tribal communities, 

see Indigenous Broadband Networks, CMTY. NETWORKS, https://muninetworks.org/content/indigenous-

networks#wirelessonwheels (last visited Mar. 16, 2021). The project served all county residents and one of the “hot 

spots’’ was located at the Chickahominy Tribal Center. See Minutes, May 2020, CHARLES CITY CNTY. BOARD OF 

SUPERVISORS, https://www.co.charles-city.va.us/AgendaCenter/ViewFile/Minutes/_05202020-333.  
104 See Jeff Sheler, Suffolk returns 100 acres of Indian Ancestral Homeland, THE VIRGINIAN-PILOT (Nov. 26, 2010),  

https://www.pilotonline.com/news/article_ef2c9c4c-2319-5658-bd04-b31f14fe7252.html; A few steps at Mattanock 

Town, SUFFOLK NEWS-HERALD (July 19, 2017), https://www.suffolknewsherald.com/2017/07/19/a-few-steps-at-

mattanock-town/; Whatever happened to the Nansemond tribe’s plans for Mattanock town?, THE VIRGINIAN-PILOT 

(July 15, 2016), https://tronc-pilot-online-prod.cdn.arcpublishing.com/news/article_24aab14a-0491-5627-a6ed-

a35cf27b8de0.html. 

http://578125292684560794.weebly.com/uploads/3/7/7/1/37714259/dillon_rule_article.pdf
https://muninetworks.org/content/indigenous-networks#wirelessonwheels
https://muninetworks.org/content/indigenous-networks#wirelessonwheels
https://www.co.charles-city.va.us/AgendaCenter/ViewFile/Minutes/_05202020-333
https://www.pilotonline.com/news/article_ef2c9c4c-2319-5658-bd04-b31f14fe7252.html
https://www.suffolknewsherald.com/2017/07/19/a-few-steps-at-mattanock-town/
https://www.suffolknewsherald.com/2017/07/19/a-few-steps-at-mattanock-town/
https://tronc-pilot-online-prod.cdn.arcpublishing.com/news/article_24aab14a-0491-5627-a6ed-a35cf27b8de0.html
https://tronc-pilot-online-prod.cdn.arcpublishing.com/news/article_24aab14a-0491-5627-a6ed-a35cf27b8de0.html
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B. Role of State Government 

 
 If Virginia determines it appropriate to develop a state entity in the executive branch to 

facilitate consultation between tribes and localities, key functions will include: (1) publishing and 

distributing formal guidance documents to local governments, (2) clarifying legal authority for 

locality communication and collaboration with tribes, and (3) providing resources for local 

governments to carry out collaborative projects with tribes. The following options include 

examples of best practices105 that the state entity may elect to adopt as part of formal guidance for 

local governments seeking to form or strengthen relationships with tribes, and examples of how 

the state can maximize resources for this effort.  

 

In some instances, these options may expand and formalize practices that already exist in 

localities throughout the Commonwealth and across the country. Many of these options can also 

still be implemented by local governments if a state entity does not yet exist to facilitate the 

process. However, the lack of legal clarity and resources at the local government level will remain 

substantial barriers without state support. The options below are structured by first identifying the 

goals of improved communication, highlighting opportunities for the state to offer guidance, and 

finally providing examples of specific action that can be taken at the local level. The doctrine of 

free, prior, and informed consent is the guiding principle underlying these options.106 Each 

recommendation is paired with case studies from other states and localities that have implemented 

similar strategies, with analysis of how these experiences may be informative for Virginia. 

 

C. Options 

 
1. Identifying Local Projects of Tribal Interest 

 

 In keeping with the principles of free, prior, and informed consent, tribes should ideally be 

informed when a local government introduces a policy or considers developing or approving a 

project that could impact tribal lands, members or interests. To be able to do so, local governments 

need an effective and efficient process to identify which local actions may impact neighboring 

tribes, and a mechanism to share those findings with the tribes. Opportunities to improve this 

communication could include: (1) creating a digital guidance tool to identify “impactful projects” 

(developed by the state entity overseeing tribal relations), (2) establishing a tribal liaison within 

the local government who can act as a bridge between parties for a specific local-tribal relationship, 

and (3) establishing a Memorandum of Understanding (MOU) with tribes to establish a process 

for consulting with them on their preferences and providing an opportunity to hear tribal concerns 

about proposed projects. 

 

 
105 The term “best practices” here refers to a set of processes or actions that have been carried out or studied and shown 

to work well in a variety of contexts. As described later in this paper, these best practices may be altered over time or 

for a specific project or partnership and should not be viewed as rigid or infallible. For more discussion on best 

practices, see Stuart Bretschneider et al., “Best Practices” Research: A Methodological Guide for the Perplexed, J. 

PUB. ADMIN. RSCH. & THEORY (Dec. 2004).  
106 See FOOD & AGRIC. ORG. OF THE U.N., supra note 17. 
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Currently, local governments seek tribal input on an ad-hoc basis. This limits 

communication to projects that the local government perceives to impact tribes, which may vary 

depending on locality capacity and can differ substantially from tribal perceptions and capacity.107  

Local governments should instead aim to facilitate tribes’ participation in the policymaking 

process by (1) increasing the frequency and scope of communication on municipal activity and (2) 

proactively seeking consultation on municipal activity. The goal of these efforts is to identify early 

in the planning process any policies and projects contemplated by local governments that may 

have impacts on local tribes, and to seek meaningful consultation from the potentially-affected 

tribes. An MOU can set forth a process for resolving concerns raised during consultation. 

 

 

a. Digital Guidance Tool 

 

 A simple online tool that localities can use to identify local projects with the potential to 

impact tribes could be a useful resource. The creation of such a tool may involve a study to 

determine the types, locations, characteristics, and impacts of past local actions affecting tribes to 

determine what project features108 most commonly have an impact. With this information, the 

developing agency could create a list of questions or criteria, the answers to which will determine 

whether a local project or policy is likely to impact tribes. When the results indicate that a project 

may have a tribal impact, the tool could compile the completed questions and/or criteria into a 

simple report that localities could review and send to the tribal government as a notification of the 

new project. This digital tool could be paired with written guidance as to timelines for localities to 

notify tribes of new projects with a potential tribal impact and follow-up notifications of the 

project’s progress, including how tribal consultation was incorporated into local decision making. 

 

 Tribes also need access to current data to provide comprehensive input into localities’ 

decisions. The National Congress of American Indians recently released a study on the lack of 

reliable planning and development data among tribes, which they describe as a critical need in 

addressing data access, ownership, and equity.109  Tribes surveyed identified language fluency and 

cultural knowledge, education level, health, housing, demographics, and employment status as key 

information that tribes need to be able to use in both internal planning efforts and external 

discussions with local and state partners.110 This kind of data is integral in developing digital tools 

to address environmental health disparities and identify socially-vulnerable populations, and can 

easily be augmented to map tribal lands, historical and cultural resources (with appropriate safety 

and privacy protocols to protect important resources), and other tribe priorities that can inform 

planning processes.111 

 
107 For example, see the Rappahannock Tribe’s comprehensive tribal consultation policy. Rappahannock Tribe 

Consultation Policy, https://www.rappahannocktribe.org/consultationpolicy/.  
108 For example, the project’s geographic distance to a tribe, or impacts to cultural resources. 
109 NAT’L CONGRESS OF AMERICAN INDIANS, THE STATE OF TRIBAL DATA CAPACITY IN INDIAN COUNTRY: KEY 

FINDINGS FROM THE SURVEY OF TRIBAL DATA PRACTICES 1 (October 2018), https://www.ncai.org/policy-research-

center/research-data/prc-publications/Tribal_Data_Capacity_Survey_FINAL_10_2018.pdf.  
110 Id. at 11. 
111 Examples of digital tools modeling environmental health impacts and socially vulnerable populations include 

Washington State’s Washington Tracking Network (https://fortress.wa.gov/doh/wtn/WTNIBL/) focusing on health 

https://www.rappahannocktribe.org/consultationpolicy/
https://www.ncai.org/policy-research-center/research-data/prc-publications/Tribal_Data_Capacity_Survey_FINAL_10_2018.pdf
https://www.ncai.org/policy-research-center/research-data/prc-publications/Tribal_Data_Capacity_Survey_FINAL_10_2018.pdf
https://fortress.wa.gov/doh/wtn/WTNIBL/
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 The combination of an online tool and written guidance developed with tribal input may 

make communication between tribes and local governments more consistent, less resource-

intensive, and more productive for both parties. Key to this is the Commonwealth or a new state 

entity collaborating with tribes to create the criteria for the digital tool, which capitalizes on 

resources available at the state level. The initial investment of time in developing this tool would 

ensure that tribes are notified of local projects that may impact them early in the process, without 

asking tribes to contribute repeated labor and resources to identify those projects themselves. 

Funding for internal tribe-based data-gathering will also be a crucial component to ensure accurate 

and equitable planning.  

 

Case Study:  

 

Beginning in the late 1990s, Skagit County, Washington and the Swinomish Indian Tribal 

Community engaged in a series of contentious lawsuits over salmon habitats and water rights. 

Under the state’s Growth Management Act (“GMA”), the county made several attempts to comply 

with the legislation’s requirements to protect certain environmental “critical areas” and was 

repeatedly challenged by the tribe.112 Years of litigation and significant resources spent on both 

sides left the tribe and county government with a fractured relationship built on deep distrust: the 

Tribal Environmental Services Director later wrote, “During the course of the following decade, 

the tribe and others were forced to appeal the county’s continuing refusal to adequately protect 

critical areas associated with salmon habitat on agricultural lands…In short, GMA does not 

provide a remedy from ongoing agricultural activities that result in failure to meet state water 

quality standards and that degrade salmon habitat.”113  

 

The Swinomish Tribal Community instead chose to work with other tribal and federal partners 

to protect salmon habitats, forming a regional tribal treaty rights collective with nineteen other 

federally recognized tribes and influencing EPA and NOAA policy to require stream buffers as a 

condition of state-managed agricultural funding.114 The relationship with Skagit County remains 

difficult and as of publication of this work, the Tribal Community is again contemplating suit over 

United States Army Corps of Engineers’ permits issued for local dike projects. 115  

 
impacts, or the North Carolina Department of Environmental Quality’s Community Mapping System 

(https://deq.nc.gov/outreach-education/environmental-justice/deq-north-carolina-community-mapping-system) 

targeting environmental impacts, health impacts, and environmental justice opportunities. Virginia also has a mapping 

tool combining location data for natural, cultural, historic, archaeological, and conservation priority sites called 

Conserve Virginia (https://www.dcr.virginia.gov/conservevirginia/). 
112 See, e.g., Swinomish Indian Tribal Community v. Western Washington Growth Management Hearings Bd..166 

P.3d 1198 (Wash. 2007), 76339-9. See also WINTER, WASHINGTON STATE’S CENTENNIAL ACCORD AND THE ROLE 

OF TRIBAL GOVERNMENTS IN REGIONAL COMPREHENSIVE PLANNING UNDER THE GROWTH MANAGEMENT ACT AND 

ASSOCIATED PLANNING LAWS (W. Wash. Univ. 2019) at 12-13.  
113 ANDREA RODGERS, AGRICULTURAL POLLUTION IN PUGET SOUND: INSPIRATION TO CHANGE WASHINGTON’S 

RELIANCE ON VOLUNTARY INCENTIVE PROGRAMS TO SAVE SALMON (Brian Sweeney ed., W. Envtl. Law Ctr. April 

2016) at 13, quoting Larry Wasserman, Environmental Services Director, Swinomish Indian Community.  
114 Id.  
115 See Dan Ruthemeyer, Swinomish threaten to sue over salmon habitat, SKAGIT VALLEY HERALD (Sept. 9, 2021),  

https://deq.nc.gov/outreach-education/environmental-justice/deq-north-carolina-community-mapping-system
https://www.dcr.virginia.gov/conservevirginia/
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The Swinomish-Skagit County example is an important illustration of a difficult locality-tribe 

relationship that has created deep, perhaps irreparable injuries to mutual trust and cooperation, and 

may prove instructive for localities in that it exemplifies the need for local governments to build 

quality partnerships with tribes.  

 

b. Tribal Liaison to Local Government 

  

 To facilitate more robust and productive communication in situations where localities have 

reason to frequently interact with tribes, local governments could consider designating a tribal 

liaison to serve as a bridge between the tribe and local government. A liaison position may reduce 

the burden of the local government to self-identify and communicate about proposed policies that 

could impact tribes and streamline efforts by tribes to communicate their perspectives on those 

policies.  

 

 Both city and county governments in the Commonwealth have an elected legislative body, 

an appointed or elected chief administrative officer position, and various citizen-led boards and 

commissions to oversee major functions.116 In counties, this consists of a Board of Supervisors 

and a County Administrator or County Executive. Cities and towns maintain a Council and a City 

or Town Manager. While exact roles and responsibilities vary between localities, all could 

implement a tribal liaison position with adequate funding or add duties to an existing position. For 

example, various other types of liaison positions currently exist in a number of Virginia 

localities.117 Alternatively, the position could be hosted by Planning District Commissions and 

serve multiple localities.118 The General Assembly could appropriate funding for local 

governments or Planning District Commissions that indicate interest in a tribal liaison.  

 

 
https://www.goskagit.com/news/environment/swinomish-threaten-to-sue-over-salmon-habitat/article_71c17aa5-

c76c-59d0-9585-fcbe7aa1c597.html. 
116 Local governments vary in their exact structure, but these roles exist in some form in the vast majority of local 

governments in Virginia. For a more detailed description of the roles and responsibilities of local governments 

summarized for a general audience, see VA. LOCAL GOV. MGMT. ASSOC. EDU. PROJECT, LOCAL GOVERNMENT IN 

VIRGINIA: MATERIALS& RESOURCES FOR TEACHERS (2007),  

http://www.vaco.org/MiscellaneousStuff/LocalGovTeachersResourceGuide14.pdf.  
117 For example, the City of Lynchburg appoints a liaison for their relationship with Rueil-Malmaison, France, and 

Glauchau, Germany as a part of the Sister Cities Program. See Suzanne Ramsey, Our Relatives Across the Atlantic: 

Lynchburg’s Sister City Relationships Thrive, LYNCHBURG LIVING (Sept. 1, 2016), https://lynchburgliving.com/our-

relatives-across-the-atlantic-lynchburgs-sister-city-relationships-thrive/. City council members frequently serve as 

liaisons for municipal task forces and advisory boards. See, e.g., City Council Members, CITY OF VA. BEACH, 

https://www.vbgov.com/government/departments/city-clerk/city-council/pages/city-council-members.aspx  

(last visited Mar. 16, 2021); Directory, CITY OF FALLS CHURCH, VA.,  

http://www.fallschurchva.gov/Directory.aspx?EID=26 (last visited Mar. 16, 2021); City Council, CITY OF 

WILLIAMSBURG, https://williamsburg.civicweb.net/portal/members.aspx?id=10 (last visited Mar. 16, 2021). 
118 Planning District Commissions (PDCs) were developed to encourage local governments to collaborate on regional 

issues. In cases where the geographic area of interest for tribes encompasses multiple localities, hosting a tribal liaison 

position within PDCs could further streamline communication between local governments and tribes. The composition 

and responsibilities of PDCs in Virginia is further described in Introduction to PDCs, VA. ASSOC. OF PLAN. DIST. 

COMM’N, https://www.vapdc.org/introduction-to-pdcs (last visited May 8, 2021). 

https://www.goskagit.com/news/environment/swinomish-threaten-to-sue-over-salmon-habitat/article_71c17aa5-c76c-59d0-9585-fcbe7aa1c597.html
https://www.goskagit.com/news/environment/swinomish-threaten-to-sue-over-salmon-habitat/article_71c17aa5-c76c-59d0-9585-fcbe7aa1c597.html
http://www.vaco.org/MiscellaneousStuff/LocalGovTeachersResourceGuide14.pdf
https://lynchburgliving.com/our-relatives-across-the-atlantic-lynchburgs-sister-city-relationships-thrive/
https://lynchburgliving.com/our-relatives-across-the-atlantic-lynchburgs-sister-city-relationships-thrive/
https://www.vbgov.com/government/departments/city-clerk/city-council/pages/city-council-members.aspx
http://www.fallschurchva.gov/Directory.aspx?EID=26
https://williamsburg.civicweb.net/portal/members.aspx?id=10
https://www.vapdc.org/introduction-to-pdcs
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 As a bridge between the two governments, the liaison could coordinate meetings with 

elected officials from both the locality and tribe each year to discuss legislative priorities and 

anticipated projects, and to identify areas of joint interest. The local government could formally 

invite the liaison to attend Council or Board of Supervisors meetings, or the City Manager/County 

Administrator could provide written updates on the locality’s activities on a regularly scheduled 

basis. The liaison could be responsible for reporting to tribe governments on these activities. Based 

on guidance from the tribes and information provided by other tools such as the online resource 

described above, the liaison could assist with identification of (1) projects the local government is 

considering that may impact the tribe, and (2) opportunities for the tribe and local government to 

collaborate on issues of shared interest. 

 

If the tribal liaison were to identify a policy, project, or other municipal action with 

implications for a tribe, they could make recommendations to the local government on the 

formation of a joint tribe-locality task force to conduct further review or other appropriate 

measures. The local government can provide formal vehicles for considering these 

recommendations, such as reserving time at Council or Board of Supervisors meetings for the 

liaison to present their findings. While the exact logistics of a liaison position would vary based 

on the needs and resources of the tribe and local government in question, and would require 

coordination with the state to secure authority as appropriate, creating a system of communication 

regarding the activities of the local government can be a step towards increasing cooperation and 

trust. 

 

Case Studies: 

 

 Municipalities throughout the United States utilize advisory positions, such as the liaison 

position suggested above, to solicit the input of local tribes in the policy making process. For 

example, the City of Portland, Oregon maintains a staff position entitled “Tribal Relations 

Director” that focuses on outreach to local tribes and policy development.119 The full-time position 

is hired by the city, rather than being a representative from any individual tribe, and is housed in 

the Office of Government Relations to act as a go-between for the two governments.120 The 

Director advises on interactions with local tribes and coordinates efforts by tribes to bring matters 

to the attention of city government. The City of Seattle also employs a Tribal Relations Director 

with similar responsibilities.121  

 
119 A brief biography of the current Tribal Relations Director and her role can be found on that office’s website. See 

Laura John, CITY OF PORTLAND, OR., OFF. OF GOV’T RELS., https://www.portlandoregon.gov/ogr/article/666865 (last 

visited Mar. 16, 2021).  
120 With the 2020 budget proposal, the City has expanded the role and resources available to the Tribal Relations 

Director to include more programming. This includes an annual summit - similar to one recommended later in this 

paper - to coordinate outreach with local tribes. The growing importance of this position and department within the 

city government provides one example of how fostering stronger communication with tribes through a designated, 

funded position can foster additional opportunities for outreach and collaboration. For a full description of the current 

and proposed structure and function of the Tribal Relations Director, see CITY OF PORTLAND, OR., OFF. OF GOV’T 

RELS., FY 2020-2021 REQUESTED BUDGET (2020), https://www.portlandoregon.gov/cbo/article/752706. 
121 The Tribal Relations Director for Seattle specifically focuses on coordinating government-to-government relations 

with sovereign tribes to collaborate on areas of shared interest and to recognize the rights of these tribes. For federally 

recognized tribes, understanding and respecting sovereign rights is an important aspect of strong communication. 

https://www.portlandoregon.gov/ogr/article/666865
https://www.portlandoregon.gov/cbo/article/752706
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 Other examples of tribal liaisons at the local level are in the sphere of public safety. For 

example, the Riverside County Sheriff’s Department in California established a Tribal Liaison 

Unit in 2008 in response to poor locality-Tribe relations in the county. This involved hiring a part-

time Tribal Liaison to coordinate meetings with tribal leaders.122 The liaison identified areas of 

mistrust and misunderstanding between law enforcement and tribes.123 As a result, the Tribal 

Liaison Unit now trains law enforcement officers in cultural and historical awareness and offers 

training to tribe members on law enforcement issues.124 The Tribal Liaison Unit has been praised 

as an example of strong communication between local and tribal governments, and hosted a peer 

exchange program through the U.S. Department of Justice.125 While this example is limited to the 

sphere of public safety, there are potential similarities for a more general tribal liaison position. 

Such roles seek to identify areas where tribes and local government would benefit from increased 

communication and cooperation and the ability to make recommendations to facilitate that process. 

The tribal liaison could work with tribes to implement cultural awareness training for local officials 

and training on the local policy-making process for tribal leaders, as was done in Riverside County, 

to increase effectiveness.  

 

2. Tribal Feedback and Collaboration 

 

 Once a locality has identified a project or policy with tribal impacts, consultation with the 

affected Tribe should inform adjustments, mitigation, or changes to reduce the project’s impact (if 

negative) and otherwise maximize productive collaboration. To carry out this objective, local 

governments may benefit from a formal guidance document from the state on soliciting feedback 

from and supporting collaboration with tribes. The collaborative process may be challenging in 

cases where one or both parties have limited resources (including time or labor) or the project in 

question has constraints (ranging from the locality’s budget to involving culturally sensitive 

material). Frequent and transparent communication by localities can build trust through 

collaboration so that particularly challenging or sensitive issues can be addressed more effectively. 

For this reason, localities statewide should adopt a consistent approach for soliciting tribal 

 
While specific details of the position in Seattle are not publicly available, for a general description of the Tribal 

Relations program, see Tribal Relations, OFF. OF INTERGOVERNMENTAL RELS., CITY OF SEATTLE, WA., 

https://www.seattle.gov/oir/tribal-relations (last visited March 30, 2021). 
122 David Kelly, Tribal liaison officer is named, L.A. TIMES (June 24, 2008), https://www.latimes.com/archives/la-

xpm-2008-jun-24-me-briefs24.s2-story.html. 
123 For example, a lack of understanding about the police force within reservations. See Community Outreach: Tribal 

Liaison Unit, RIVERSIDE CNTY. SHERIFF’S DEP’T, https://www.riversidesheriff.org/369/Community-Outreach (last 

visited March 30, 2021). 
124 This initiative is reviewed as a case study for Cross-Deputization, an agreement between local and Tribal law 

enforcement to conduct policing activity in an effective and culturally respectful manner. To see the Riverside County 

case study in context, along with more examples of local-Tribal cooperation on law enforcement, see CMTY. ORIENTED 

POLICING SERVS., U.S. DEP’T OF JUSTICE, CROSS DEPUTIZATION IN INDIAN COUNTRY (2013), 

https://itcaonline.com/wp-content/uploads/2018/04/Cross-Deputization-in-Indian-Country.pdf. 
125 Riverside County hosted law enforcement officers from other jurisdictions to receive training based on the success 

of their Tribal Relations Unit. The program was considered successful and received local news coverage. See USDOJ 

Praises Riverside Sheriff’s Department for Tribal Best Practices, INLAND EMPIRE (June 25, 2018), 

https://inlandempire.us/usdoj-praises-riverside-sheriffs-department-for-tribal-best-practices/.  

https://www.seattle.gov/oir/tribal-relations
https://www.latimes.com/archives/la-xpm-2008-jun-24-me-briefs24.s2-story.html
https://www.latimes.com/archives/la-xpm-2008-jun-24-me-briefs24.s2-story.html
https://www.riversidesheriff.org/369/Community-Outreach
https://itcaonline.com/wp-content/uploads/2018/04/Cross-Deputization-in-Indian-Country.pdf
https://inlandempire.us/usdoj-praises-riverside-sheriffs-department-for-tribal-best-practices/
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feedback on issues of interest, establishing collaboration, and addressing the most common 

barriers. 

 

Case Studies:  

 

 Involvement with local governments can take many forms, but there are numerous 

examples of how formalizing arrangements can be productive for localities and tribes. For 

example, the City of Salem, Oregon and the Confederated Tribes of the Grande Ronde signed a 

Memorandum of Understanding outlining the government-to-government communication 

framework, which includes tribal consultation on projects in areas of significant tribal interest and 

regular reporting guidelines.126 Setting specific terms for how and when each party should 

communicate, along with specific goals and mediation strategies, may be of interest for Virginia 

localities looking for guidance on developing a robust relationship with tribal governments. 

However, as noted above, legal authority for such a collaboration in a Dillon Rule state may prove 

problematic and should be clarified by the legislature.  

 

 The City of Los Angeles established the Los Angeles City-County Native American Indian 

Commission (NAIC) to represent the interests of the City’s Native population, and to specifically 

acquire and distribute federal funding to address those interests.127 Rather than being limited to a 

single local issue, the Commission serves as a bridge between city government and Los Angeles’s 

Native population on all relevant issues. After identifying homelessness as an issue 

disproportionately impacting the local Native community128, the NAIC created a subcommittee to 

address it. Following several meetings with community members, other localities, and partner 

organizations, the subcommittee prepared a report on their findings and recommendations to the 

City. As a result, the City passed a motion signaling their recognition of the problem and began 

developing an action plan to confront homelessness in the local Native community.129  

 

In Phoenix, Arizona, the Ak-Chin Community Council Task Force was formed to review 

all land development plans surrounding the federal tribal reservation and to report on the impacts 

 
126 The Memorandum outlines the geographic overlap between the city and areas of importance to the Tribe, and 

specifies the requirements for notification and mitigation for any projects that occur within those areas of overlap. The 

frequency of communication and methods (for example, monthly reports sent to the Tribe from the City) are also 

described. While the document is not legally binding, it provides a formal framework for communication. See 

Memorandum of Understanding, THE CITY OF SALEM & THE CONFEDERATED TRIBES OF THE GRAND RONDE 

COMMUNITY OF OREGON (2020), https://salem.legistar.com/View.ashx?M=F&ID=8029328&GUID=84784535-

69B7-4C49-A76C-D47998C9FAA9. 
127 For a full list of the roles and responsibilities of the Commission, see Bylaws, L.A. CITY & CNTY., 

https://lanaic.lacounty.gov/commission/authority-of-the-commission/bylaws/ (last visited Mar. 16, 2021). 
128 The term “Native” is used here as in the source to encompass individuals affiliated with tribes and also those who 

identify as Native but are not enrolled in a tribe.  
129 To view the full timeline and resources provided by the subcommittee, including the full report, see Homelessness, 

NAIC HOMELESSNESS SUBCOMMITTEE, https://lanaic.lacounty.gov/commission/ad-hoc-committees/homelessness/ 

(last visited May 8, 2021). 

https://salem.legistar.com/View.ashx?M=F&ID=8029328&GUID=84784535-69B7-4C49-A76C-D47998C9FAA9
https://salem.legistar.com/View.ashx?M=F&ID=8029328&GUID=84784535-69B7-4C49-A76C-D47998C9FAA9
https://lanaic.lacounty.gov/commission/authority-of-the-commission/bylaws/
https://lanaic.lacounty.gov/commission/authority-of-the-commission/bylaws/
https://lanaic.lacounty.gov/commission/authority-of-the-commission/bylaws/
https://lanaic.lacounty.gov/commission/ad-hoc-committees/homelessness/
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these projects may have on the Ak-Chin nation.130 These issue-specific task forces can serve as a 

model for Virginia localities to maintain both productivity and transparency on issues relevant to 

tribal communities, as long as adequate tribal membership and input are maintained. 

 

Locality subcommittees and ad-hoc working groups could be important models for 

Virginia localities. The NAIC process of identifying an issue impacting a local tribal community, 

creating a working group to address the issue, and acting on that group’s recommendations could 

be a beneficial structure for addressing tribes’ concerns at many levels. The above case studies 

also identify two potential opportunities for tribal representation: as members of a working group 

or task force, and as resources for context on potential tribal concerns. While tribal representation 

is essential for any entity addressing issues that may impact tribes, utilizing shared resources may 

reduce the time and capacity burdens on tribes asked to participate in local government processes. 

 

 

3. Sharing Best Practices from Local-Tribal Partnerships 

 
 Lessons learned from both successful and unsuccessful past collaborations between 

localities and tribal governments in Virginia can benefit future efforts. Local and tribal 

governments could commit to regular, ongoing information-sharing activities to establish best 

practices for improving relations. In Virginia’s Dillon Rule authority structure, some initiatives 

could require authorization from the state or at least communication to determine appropriate 

action.  

 

One idea employed in other states is to establish an annual summit offering an opportunity 

for locality and tribal leaders to share successful collaborative projects with other groups and 

identify steps that made those partnerships productive. Additional programming could include 

workshops on how to collaborate to apply for state and federal funding and discussion sessions to 

identify regional issues that will require locality-tribe cooperation.  

 

 A more permanent record of recommendations could also serve as a useful tool for 

localities hoping to improve communication with tribes over the long term, such as a guidebook 

for local-tribal relationships that could be published digitally and updated as needed. Such a 

document could (1) set forth relevant federal Indian law and lay out the steps necessary for tribal 

involvement in local policy making with the free, prior, and informed consent framework in mind, 

(2) acknowledge the unique challenges of these relationships and offer potential solutions,131 and 

 
130 For an example of the history and success of the task force, see Honoring Nations: 2008 Honoree, THE HARVARD 

PROJECT ON AM. INDIAN. ECON. DEVELOPMENT (2008), 

https://www.hpaied.org/sites/default/files/publications/Community%20Council%20Task%20Force.pdf.   
131 For example, providing the details of important tribal cultural sites in a public document may be one challenge 

when trying to avoid the looting of such sites. Outlining the opportunities and limitations for protecting sacred sites 

under federal law, including instances where exemptions from disclosure under the Virginia Freedom of Information 

Act are applicable, can facilitate better accommodation of those cultural resources. See Existing Federal Law and the 

Protection of Sacred Sites: Possibilities and Limitations, CULTURAL SURVIVAL (Dec. 1995),  

https://www.culturalsurvival.org/publications/cultural-survival-quarterly/existing-federal-law-and-protection-sacred-

sites.   

https://www.hpaied.org/sites/default/files/publications/Community%20Council%20Task%20Force.pdf
https://www.culturalsurvival.org/publications/cultural-survival-quarterly/existing-federal-law-and-protection-sacred-sites
https://www.culturalsurvival.org/publications/cultural-survival-quarterly/existing-federal-law-and-protection-sacred-sites
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(3) include separate entries for each partnership, acknowledging that while the process may remain 

consistent across the Commonwealth, each locality-tribe relationship will necessarily be 

individualized. Additionally, such a record could be a resource to preserve and update relevant 

contact information for tribes and localities.  

 

 

Case Studies:  

 

 Several states host annual events to bring together state and local officials, tribes, and 

potential partners. Oregon hosts an annual state-tribal government summit that features panels and 

round table discussions on relevant issues.132 In Washington, an annual Tribal and State Leaders 

Health Summit is held by the American Indian Health Commission to produce an action plan to 

improve health outcomes for Native communities in the state.133 In Utah, the Governor’s Native 

American Summit aims to foster collaboration between tribal, state, and community leaders to 

identify economic and educational opportunities to support tribes.134   

 

 Local governments vary widely in their acknowledgement of tribal communications and 

collaborations. The City of Salem, Oregon’s Memorandum of Understanding mentioned above is 

one example of a city formalizing its approach to tribal relations.135 Another example is the 

California State Association of Counties, which has publicly published its principles of tribal 

relationships, ranging from tribes providing opinions on federal policy to outlining steps on 

consulting tribes for new projects.136 A guidebook for Virginia referencing these examples could 

focus on identifying steps for building a successful partnership between localities and tribes and 

providing case studies where these steps have been successfully applied in Virginia.  

 

 

 

 

 
132 The annual summit in Oregon is specifically focused on connecting the state government with federally recognized 

tribes on general issues such as education and economic development. However, the success in bringing all parties 

together for this summit is an important feature. Press Release, Tribal-State Government to Government Summit Kicks 

Off, OR. (Dec. 3, 2019), https://www.myoregon.gov/2019/12/03/tribal-state-government-to-government-summit-

kicks-off/. 
133 A key feature of this summit is that all parties work together to identify the priorities and action items. The summit 

starts with presentations by technical experts and tribal leaders and concludes with discussions to finalize priorities 

and action plans. This outcome-oriented structure may be important to encouraging participation in a summit of Tribes 

and localities in Virginia. See Tribal & State Leaders Health Summit, AM. INDIAN HEALTH COMM’N, https://aihc-

wa.com/tslhs-summit/ (last visited Mar. 16, 2021).  
134 Similar to the summit hosted in Oregon, this event is led by the Governor’s office and focuses on more general 

topics of interest. Virginia may consider including members of the state government in an annual summit to further 

encourage tribal participation. See Annual Governor’s Native American Summit, UTAH DIV. OF INDIAN AFFS., 

https://indian.utah.gov/events/native-american-summit/ (last visited Mar. 16, 2021).  
135 See THE CITY OF SALEM, supra note 126. 
136 See generally, Tribal and Intergovernmental Relations, CSAC BOARD (Feb. 14, 2019), 

https://www.counties.org/sites/main/files/file-

attachments/tribal__intergovernmental_relations_chapter_15_2019.pdf .  

https://www.myoregon.gov/2019/12/03/tribal-state-government-to-government-summit-kicks-off/
https://www.myoregon.gov/2019/12/03/tribal-state-government-to-government-summit-kicks-off/
https://aihc-wa.com/tslhs-summit/
https://aihc-wa.com/tslhs-summit/
https://indian.utah.gov/events/native-american-summit/
https://www.counties.org/sites/main/files/file-attachments/tribal__intergovernmental_relations_chapter_15_2019.pdf
https://www.counties.org/sites/main/files/file-attachments/tribal__intergovernmental_relations_chapter_15_2019.pdf


29 

 

D. CONCLUSION 
 

Communication is only one step in the process of building strong, positive relationships 

with tribes; without adequate funding, collaborative efforts will fall short of success. By first 

educating local and state governments on how to consult and communicate with tribes and then 

providing resources to carry out that work, the chances of a successful, long-term relationship 

between tribes and governments are much greater. 

 

Establishing strong, mutually beneficial relationships with tribes has eluded both the local 

and state governments of Virginia from the Commonwealth’s earliest days. Summarized in the 

appendix are recommendations to address barriers to and opportunities for improved government-

to-government relations with tribes discussed in this paper. These are tools that can empower the 

state to lead localities in developing strong, equitable partnerships and constructive 

communication pathways with tribes in Virginia.  
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Appendix A – Recommendations and Models 
 

Recommendations to Improve Tribal Relations in Virginia 

Recommendation 

Level of 

Government 

Time Frame for 

Implementation Examples from Other Systems 

Expand the responsibilities of the 

Indian Advisory Board State Short-term 

Colorado Commission of Indian 

Affairs 

Create a Virginia Department or 

Office of Indian Affairs State Long-term 

Wisconsin State Tribal Relations 

Initiative 

Require Tribal Impact Statements 

for bills proposed in the General 

Assembly State Long-term 

Maine Racial Impact Statements; 

Oregon Annual Reports from 

State Agencies 

Tribal Liaison Local Short-term 

Portland, Oregon Tribal Relations 

Director; Riverside Police 

Department Tribal Liaison 

Tribal Representative to Locality 

Task Forces Local Short-term 

City of Los Angeles Native 

American Indian Commission; 

Ak-Chin Community Council 

Task Force 

Host an Annual Summit for Tribes 

and Localities to Discuss Best 

Practices (hosted by new tribal 

department or office) State Long-term 

Washington Tribal and State 

Leaders Health Summit; Utah 

Governor’s Native American 

Summit; Oregon Annual State-

Tribal Government Summit 

Develop a Digital Guidebook for 

fostering local-tribal relations State Long-term 

City of Salem Memorandum of 

Understanding; California State 

Association of Counties’ 

Principles of Tribal Relationships 
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Encourage Local, State, and Tribal 

Partnerships to secure state and 

federal funding Local, State Short-term 

University of Oregon Tribal 

Climate Change Funding Guide; 

Va. Off. of Constituent Servs. & 

Cmt’y Engagement’s  and Va. 

Dept. of Conservation & 

Recreation’s grants databases 

Clarify Purpose and Scope of State 

Recognition State Short-term 

Advisory Council on Historic 

Preservation Guide to Working 

with Non-Federally Recognized 

Tribes in the Section 106 Process  

of the National Historic 

Preservation Act 
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Model Communication Structures  
 

 

 


